FEDERAL REGISTER

Vol. 76 Thursday,
No. 208 October 27, 2011

Pages 66601-66848

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 76, No. 208/ Thursday, October 27, 2011

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public reguﬁ)ations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.ofr.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge at www.fdsys.gov, a service
of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6:00 a.m. each
day the Federal Register is published and includes both text and
graphics from Volume 59, 1 (January 2, 1994) forward. For more
information, contact the GPO Customer Contact Center, U.S.
Government Printing Office. Phone 202-512-1800 or 866-512-1800
(toll free). E-mail, gpo@custhelp.com.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may }gJe purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 76 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche
Assistance with public subscriptions

202-512-1800
202-512-1806

General online information 202-512-1530; 1-888-293-6498

Single copies/back copies:
Paper or fiche
Assistance with public single copies

FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-512-1800
1-866-512-1800
(Toll-Free)

202-741-6005
202-741-6005


http://bookstore.gpo.gov
mailto:gpo@custhelp.com
http://www.fdsys.gov
http://www.ofr.gov

11

Contents

Federal Register
Vol. 76, No. 208

Thursday, October 27, 2011

Agricultural Marketing Service
RULES
Termination of Marketing Orders:
Nectarines and Fresh Peaches Grown in California,
66602—66606
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Regulations Governing the Inspection and Grading of
Manufactured or Processed Dairy Products —
Recordkeeping (Subpart B), 66682—66683

Agriculture Department

See Agricultural Marketing Service

See Office of Advocacy and Outreach

RULES

Revision of Delegations of Authority, 66601-66602

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 66682

Alcohol and Tobacco Tax and Trade Bureau

RULES

Approval of Grape Variety Names for American Wines,
66625—-66629

Establishment of the Pine Mountain—Cloverdale Peak
Viticultural Area, 66629-66637

Centers for Disease Control and Prevention
NOTICES
Meetings:
CDC/HRSA Advisory Committee on HIV and STD
Prevention and Treatment, 66721

Children and Families Administration

NOTICES

Requirements for Electronic Submission of Discretionary
Grant Applications, 66721-66723

Coast Guard

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 66737-66740

Commerce Department

See Foreign-Trade Zones Board

See Industry and Security Bureau

See International Trade Administration

See National Institute of Standards and Technology

See National Oceanic and Atmospheric Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 66683—-66684

Copyright Office, Library of Congress
NOTICES
Remedies for Small Copyright Claims, 66758—-66761

Defense Department
NOTICES
Privacy Act; Systems of Records, 66695-66698

Department of Transportation
See Pipeline and Hazardous Materials Safety
Administration

Education Department
NOTICES
Federal Student Financial Assistance Programs:
Invitation to Postsecondary Educational Institutions to
Participate in Experiments, 66698-66707

Employee Benefits Security Administration
RULES
Employee Benefit Plans:
Prohibited Transaction Exemption Procedures, 66637—
66654

Employment and Training Administration

NOTICES

Determinations Regarding Eligibility to Apply for Worker
and Alternative Trade Adjustment Assistance, 66756—
66758

Investigations Regarding Certifications of Eligibility to
Apply for Worker and Alternative Trade Adjustment
Assistance, 66758

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
PROPOSED RULES
Approvals and Promulgations of Implementation Plans:
Illinois; Consumer Products and AIM Rules, 66663—66666
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Submission of Invoices, and Related Information, 66715—
66717
Meetings:
Clean Air Act Advisory Committee, 66718
Clean Air Scientific Advisory Committee Air Monitoring
and Methods Subcommittee, 66717—66718

Executive Office of the President
See Presidential Documents

Federal Aviation Administration
RULES
Airworthiness Directives:
Agusta S.p.A. Model AB139 and AW139 Helicopters,
66623—66625
Bell Helicopter Textron Canada (Bell) Model 407 and 427
Helicopters, 66609-66613
Bombardier, Inc. Model CL 215 1A10, CL 215 6B11 (CL
215T Variant), and CL 215 6B11 (CL 415 Variant)
Airplanes, 66620-66622
Erickson Air-Crane Inc. Model S—-64F Helicopters, 66617—
66618
Eurocopter France (Eurocopter) Model AS332C, AS332L,
AS332L1, and AS332L2 Helicopters, 66606—66609
Eurocopter France (Eurocopter) Model EC225LP
Helicopters, 66613-66615, 66618—66620
Sikorsky Aircraft Corporation (Sikorsky) Model S—-92A
Helicopters, 66615—-66617



v Federal Register/Vol. 76, No. 208/ Thursday, October 27, 2011/ Contents

PROPOSED RULES
Amendment of Class D Airspace:
Santa Monica, CA, 66662-66663
Special Conditions:
Gulfstream Aerospace LP (GALP) Model G280 airplane,
Operation Without Normal Electrical Power, 66660—
66662

Federal Communications Commission

PROPOSED RULES

Basic Service Tier Encryption Compatibility Between Cable
Systems and Consumer Electronics Equipment, 66666—
66672

Federal Election Commission
NOTICES
Meetings; Sunshine Act, 66718

Federal Energy Regulatory Commission
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 66707-66708
Applications:
El Paso Natural Gas Co., 66708-66709, 66711
Erie Boulevard Hydropower, LP, 66710-66711
Trunkline Gas Co., LLC and Sea Robin Pipeline Co., LLC,
66709-66710
Combined Filings, 66712—66713
Compliance Filings:
Atlanta Gas Light Co., 66713
License Applications:
Hydro Green Energy, LLC, 66713-66714
Raymond F. Ward, 66714
Preliminary Permit Applications:
City and Borough of Sitka, AK, 66714-66715
Public Utility District No. 1 of Snohomish County, 66715

Federal Highway Administration
NOTICES
Emergency Temporary Closures:
I-64 Sherman—Minton Bridge over the Ohio River
between Indiana and Kentucky, 66775-66777

Federal Reserve System
NOTICES
Changes in Bank Control:
Acquisitions of Shares of a Bank or Bank Holding
Company, 66719
Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 66719

Fish and Wildlife Service
RULES
Endangered and Threatened Wildlife and Plants:
Removal of the Concho Water Snake From the Federal
List and Removal of Designated Critical Habitat,
66780—66804

Food and Drug Administration
NOTICES
Food Safety Modernization Act:
Domestic and Foreign Facility Reinspections, Recall, and
Importer Reinspection User Fee Rates for Fiscal Year
2012, 66723

Foreign-Trade Zones Board
NOTICES
Applications for Subzones:
Foreign-Trade Zone 29, Louisville, KY, North American
Stainless, 66684—66685
Foreign-Trade Zone 37, Orange County, NY, ITT Water
Technology, Inc., 66685

Health and Human Services Department
See Centers for Disease Control and Prevention
See Children and Families Administration
See Food and Drug Administration
See National Institutes of Health
NOTICES
Meetings:
National Committee on Vital and Health Statistics,
66720—-66721
National Committee on Vital and Health Statistics,
Standards Subcommittee, 66719—-66720
Presidential Commission for the Study of Bioethical
Issues, 66720

Homeland Security Department
See Coast Guard
See U.S. Customs and Border Protection

Housing and Urban Development Department

NOTICES

Statutorily Mandated Designation of Difficult Development
Areas and Qualified Census Tracts for 2012, 66741—
66747

Industry and Security Bureau
NOTICES
Meetings:
President’s Export Council Subcommittee on Export
Administration, 66685

Interior Department
See Fish and Wildlife Service
See Land Management Bureau

International Trade Administration

NOTICES

Administrative Reviews; Extension of Time Limit for
Preliminary Results:

Uncovered Innerspring Units from the People’s Republic
of China, 66686

Antidumping Duty Administrative Reviews; Results,
Amendments, Extensions, etc.:

Certain Large Diameter Carbon and Alloy Seamless
Standard, Line, and Pressure Pipe (Over 4 1/2
Inches) from Japan, 66688—66690

Certain Preserved Mushrooms from the People’s Republic
of China, 66686

Purified Carboxymethylcellulose from the Netherlands,
66687—-66688

Solid Urea from the Russian Federation, 66690-66692

Executive-led Trade Mission to Afghanistan, 66692—-66693
Meetings:
President’s Export Council, 66693—-66694

International Trade Commission
NOTICES
Antidumping Duty Administrative Reviews; Results,
Amendments, Extensions, etc.
Crystalline Silicon Photovoltaic Cells and Modules from
China, 66748-66749



Federal Register/Vol. 76, No. 208/ Thursday, October 27, 2011/ Contents

Complaints:

Certain Automotive GPS Navigation Systems,
Components Thereof, and Products Containing Same,
66750—-66751

Certain Projectors with Controlled-Angle Optical
Retarders, Components Thereof, and Products
Containing Same, 66750

Meetings; Sunshine Act, 6675166752

Justice Department

See Prisons Bureau

NOTICES

Privacy Act; Systems of Records, 66752—-66754

Labor Department
See Employee Benefits Security Administration

See Employment and Training Administration
NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Construction Recordkeeping and Reporting, 66756
Payment of Compensation Without Award, 66755-66756

Land Management Bureau

NOTICES

Environmental Impact Statements; Availability, etc.:
Northern Arizona; Proposed Withdrawal, 66747—66748

Library of Congress
See Copyright Office, Library of Congress

National Archives and Records Administration

NOTICES

Records Schedules; Availability and Request for Comments,
66761-66763

National Institute of Standards and Technology

NOTICES

Research and Development Priorities for Desirable Features
of a Nationwide Public Safety Broadband Network,
66694

National Institutes of Health
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Construction Grants, 66723—-66724
Neuropsychosocial Measures Formative Research
Methodology Studies for the National Children’s
Study, 66724-66726
Government-Owned Inventions; Availability for Licensing,
66726-66728
Government-Owned Inventions; Licensing and
Collaborative Research Opportunities:
PANVAC - Cancer Vaccine for the Prevention and
Treatment of Colorectal Cancer, 66728-66730
Meetings:
Center for Scientific Review, 66734
National Cancer Institute, 66732—66734
National Eye Institute, 66732
National Human Genome Research Institute, 66731
National Institute of Allergy and Infectious Diseases,
66731
National Institute of Neurological Disorders and Stroke,
66730, 66732
Office of the Director, 66731-66732
National Institute on Deafness and Other Communication
Disorders Draft 2012—-2016 Strategic Plan; Availability,
66734—-66735

Requirements and Registration for the NIBIB DEsign by
Biomedical Undergraduate Teams Challenge, 66735—
66737

National Oceanic and Atmospheric Administration
RULES
Endangered and Threatened Wildlife and Plants:

Designation of Critical Habitat for Black Abalone, 66806—

66844
Fisheries of the Exclusive Economic Zone Off Alaska:

Pacific Cod and Octopus in the Bering Sea and Aleutian

Islands Management Area, 66655
Fisheries of the Northeastern United States:
Atlantic Herring Fishery; Sub-ACL (Annual Catch Limit)
Harvested for Management Area 1A, 66654—66655
PROPOSED RULES
Fisheries of the Caribbean, Gulf of Mexico, and South
Atlantic:

Queen Conch and Reef Fish Fishery Management Plans
of Puerto Rico and the U.S. Virgin Islands, 66675—
66681

Reef Fish Fishery of the Gulf of Mexico; Amendment 32,
66672—-66675

NOTICES
Meetings:
New England Fishery Management Council, 66694—66695

Nuclear Regulatory Commission
NOTICES
Models for Plant-Specific Adoption of Technical
Specifications Task Force Traveler TSTF-510:
Revision to Steam Generator Program Inspection
Frequencies and Tube Sample Selection, 66763—
66764

Office of Advocacy and Outreach

PROPOSED RULES

Agricultural Career and Employment Grants Program,
66656—66660

Personnel Management Office
NOTICES
Excepted Service, 66764—-66766

Pipeline and Hazardous Materials Safety Administration
NOTICES
Special Permit Applications, 66777-66778

Postal Regulatory Commission
NOTICES
New Postal Products, 66766—66767

Presidential Documents
PROCLAMATIONS
Special Observances:
United Nations Day (Proc. 8740), 66845—-66848

Prisons Bureau
NOTICES
Availability of Records of Decision:
Contract Award to House Federal, Low-Security Criminal
Aliens within a Contractor-Owned and Operated
Correctional Facility, 66754—66755

Small Business Administration

NOTICES

Disaster Declarations:
Delaware, 66768



VI Federal Register/Vol. 76, No. 208/ Thursday, October 27, 2011/ Contents

Iowa, 66768
Puerto Rico, 66768—66769
Vermont; Amendment 6, 66767
Military Reservist Economic Injury Disaster Loans Interest
Rate for First Quarter FY 2012, 66769

State Department
NOTICES
Bureau of Educational and Cultural Affairs Request for
Grant Proposals:
The Future Leaders Exchange Program; Host Family and
School Placement and Monitoring, 66769—-66775
Meetings:
Defense Trade Advisory Group, 66775

Transportation Department

See Federal Aviation Administration

See Federal Highway Administration

See Pipeline and Hazardous Materials Safety
Administration

Treasury Department
See Alcohol and Tobacco Tax and Trade Bureau

U.S. Customs and Border Protection
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Entry and Immediate Delivery Application, 66740—66741

Prior Disclosure, 66741

Separate Parts In This Issue

Part Il
Interior Department, Fish and Wildlife Service, 66780—
66804

Part lll
Commerce Department, National Oceanic and Atmospheric
Administration, 66806—66844

Part IV
Presidential Documents, 66845—66848

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 76, No. 208/ Thursday, October 27, 2011/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR
Proclamations:

7 CFR
916

917 s
Proposed Rules:

2502 i 66656
14 CFR

39 (8 documents) ........... 66606,

66609, 66613, 66615, 66617,
66618, 66620, 66623
Proposed Rules:

40 CFR

47 CFR
Proposed Rules:

Proposed Rules:
622 (2 documents) ......... 66672,
66675



66601

Rules and Regulations

Federal Register
Vol. 76, No. 208

Thursday, October 27, 2011

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Revision of Delegations of Authority

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This document amends the
delegation of authority from the
Secretary of Agriculture to the Director
of the Office of Communications to
serve as the central information
authority for emergency public
information activities. The Secretary
further delegates to the Director of the
Office of Communications the authority
to serve as the central authority for the
Department and agency strategic
communications plans.
DATES: This rule is effective October 27,
2011.
FOR FURTHER INFORMATION CONTACT:
Ronald N. DeMunbrun, Office of
Communications Budget Officer, (202)
400-0827, ron.demunbrun@oc.usda.gov.
SUPPLEMENTARY INFORMATION: Effective
June 6, 2010, the Secretary of
Agriculture (Secretary) implemented
within USDA a reorganization of the
Office of Communications (OC), led by
the Director of OC. This rulemaking
amends USDA’s delegations of authority
at 7 CFR 2.36 principally to reflect this
reorganization. Under the reorganized
structure, the Director of OC assumes
responsibility for USDA'’s strategic
communications planning process. The
Director of OC provides Departmental
executive leadership in developing and
implementing USDA’s communications
strategies for the Secretary and the
agencies, including oversight of creative
elements, production, and
communications products.

This rule also amends the delegations
of authority at 7 CFR 2.36 to reflect that
the Director of OC is delegated

authority, when required under the
National Incident Management System
(NIMS), to establish and administer a
Joint Information Center (JIC) to provide
a structure for developing and
delivering incident-related coordinated
messages.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553(a)(2), notice of proposed
rulemaking and opportunity for
comment are not required, and this rule
may be made effective less than 30 days
after publication in the Federal
Register. Further, because this rule
relates to internal agency management,
it is exempt from the provisions of
Executive Order 12866. Finally, this
action is not a rule as defined by the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq, and is, therefore, exempt from
the provisions of the Act. Accordingly,
as authorized by 5 U.S.C. 808, this rule
may be made effective upon
publication. This rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq).

List of Subjects in 7 CFR Part 2

Authority Delegations (Government
agencies).

Accordingly, Subtitle A of Title 7 of
the Code of Federal Regulations is
amended as set forth below:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

m 1. The authority citation for part 2
continues to read as follows:

Authority: 7 U.S.C. 6912(a): 5 U.S.C. 301;
Reorganization Plan No. 2 of 1953, 3 CFR
1949-1953 Comp., p. 1024.

Subpart D—Delegations of Authority to
Other General Officers and Agency
Heads

m 2. Amend § 2.36 as follows:

m a. Revise paragraph (a)(2)(iv); and

m b. Add new paragraphs (a)(2)(xii) and
(a)(2)(xiii), to read as follows:

§2.36 Director, Office of Communications.

(a] * * %

(2) L

(iv) Serve as the central public
information authority in the USDA,
with authority to determine policy for

all USDA and Agency communication
activities, as well as emergency public
information and messaging
communication activities, in order to
provide leadership and centralized
operational direction for all USDA
public information activities and ensure
all materials shall effectively support
USDA policies and programs, including
the defense program.

* * * * *

(xii) Serve as the central authority to
determine policy, plans, procedures,
and standards for the Department and
agency strategic communications plans;
request, receive, review, and approve
agency communications plans; and
provide centralized communication
strategies for the Secretary and agencies,
including the creativity, production,
and oversight of communication
products.

(xiii) When required, support and
coordinate staffing of a JIC as identified
in the NIMS, and if required, establish
and administer a JIC to provide a
structure for developing and delivering

incident-related coordinated messages.
* * * * *

Signed in Washington, DC, this day:
October 21, 2011.

Thomas J. Vilsack,

Secretary of Agriculture.

[FR Doc. 2011-27760 Filed 10-26-11; 8:45 am]
BILLING CODE 3411-N8-P

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Revision of Delegations of Authority

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This document amends the
delegation of authority from the
Secretary of Agriculture to the Director
of the Office of Communications to
serve as the central authority for the
creation and use of logos/marks not
otherwise provided for by specific laws
and regulations, and excluding the
Official USDA Seal and Official USDA
Symbol.

DATES: This rule is effective October 27,
2011.

FOR FURTHER INFORMATION CONTACT:
Ronald N. DeMunbrun, Office of
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Communications Budget Officer, (202)
360-3962.

SUPPLEMENTARY INFORMATION: This rule
relates to internal agency management.
Therefore, pursuant to 5 U.S.C.
553(a)(2), notice of proposed rulemaking
and opportunity for comment are not
required, and this rule may be made
effective less than 30 days after
publication in the Federal Register.
Further, because this rule relates to
internal agency management, it is
exempt from the provisions of Executive
Order No. 12866. Finally, this action is
not a rule as defined by the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., and
is, therefore, exempt from the provisions
of the Act. Accordingly, as authorized
by 5 U.S.C. 808, this rule may be made
effective upon publication.

This rule contains no information
collection or recordkeeping
requirements under the Paper Reduction
Act of 1995 (44 U.S.C. 3501 et. seq).

List of Subjects in 7 CFR Part 2

Authority Delegations (Government
agencies).

Accordingly, Subtitle A of Title 7 of
the Code of Federal Regulations is
amended as set forth below:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

m 1. The authority citation for part 2
continues to read as follows:
Authority: 7 U.S.C. 6912(a): 5 U.S.C. 301;

Reorganization Plan No. 2 of 1953, 3 CFR
1949-1953 Comp. p. 1024.

Subpart D—Delegation of Authority to
Other General Officers and Agency
Heads

m 2. Amend § 2.36 by adding a new
paragraph (a)(2)(xiv), to read as follows:

§2.36 Director, Office of Communications.

(a) * k%

(2) * x %

(xiv) Serve as the central authority to
determine policy, plans, procedures,
guidelines, and standards for the
creation and use of logos/marks by the
Department’s mission areas, staff offices
or agencies, not otherwise provided for
by specific laws and regulations, and
excluding the Official USDA Seal and
Official USDA Symbol.

* * * * *

Signed in Washington, DG, on October 21,
2011.

Thomas J. Vilsack,

Secretary of Agriculture.

[FR Doc. 2011-27759 Filed 10-26—11; 8:45 am]
BILLING CODE 3411-N8-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 916 and 917

[Doc. No. AMS-FV-11-0018; FV11-916/917-
4 FR]

Nectarines and Fresh Peaches Grown
in California; Termination of Marketing
Order 916 and the Peach Provisions of
Marketing Order 917

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule, termination of order.

SUMMARY: This final rule terminates the
Federal marketing orders regulating the
handling of nectarines and fresh
peaches grown in California (orders)
and the rules and regulations issued
thereunder. The Department of
Agriculture (USDA) has determined that
these marketing orders are no longer an
effective marketing tool for the handling
of nectarines and fresh peaches grown
in California and that termination best
serves the current needs of the industry
while also eliminating the costs
associated with the operation of the
marketing orders.

DATES: Effective Date: October 28, 2011.

FOR FURTHER INFORMATION CONTACT: Jerry
L. Simmons, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order and Agreements
Division, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901; Fax: (559) 487—5906; or Email:
Jerry.Simmons@ams.usda.gov or

Kurt. Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order and Agreements
Division, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Laurel.May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
action is governed by Section
608c(16)(A) of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act” and issued
under Marketing Order Nos. 916 and
917, both as amended (7 CFR parts 916
and 917), regulating the handling of
nectarines and peaches grown in
California, respectively, hereinafter
referred to as the “orders.”

USDA is issuing this rule in
conformance with Executive Order
12866.

This final rule to terminate the orders
has been reviewed under Executive
Order 12988, Civil Justice Reform. This
rule is not intended to have retroactive
effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule terminates Marketing Order
916—the nectarine order—and the
peach provisions of Marketing Order
917—the fresh pear and peach order—
as well as the pertinent rules and
regulations issued thereunder. USDA
believes that termination of these
programs is appropriate because the
programs are no longer favored by
industry growers.

The orders authorize regulation of the
handling of nectarines and fresh pears
and peaches grown in California.
Sections 916.64 and 917.61 of the orders
require USDA to conduct continuance
referenda among growers of these fruits
every four years to ascertain continuing
support for the orders and their
programs. These sections further require
USDA to terminate the orders if it finds
that the provisions of the orders no
longer tend to effectuate the declared
policy of the Act. Section 608c(16)(A) of
the Act requires USDA to terminate or
suspend the operation of any order
whenever the order or any provision
thereof obstructs or does not tend to
effectuate the declared policy of the Act.
Finally, USDA is required to notify
Congress of the intended terminations
not later than 60 days before the date
the orders would be terminated.

Continuance referenda were
conducted among growers of California
nectarines and fresh pears and peaches
in January and February 2011. Less than
two-thirds of participating growers, by
number and production volume, voted
in favor of continuing the nectarine and
peach orders. By contrast, more than 94
percent of pear growers voted to
continue the pear order provisions.
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Grower support for the programs was
similar in the last referenda, which were
conducted in 2003. USDA conducted
public listening sessions following the
referenda and found that the nectarine
and peach orders might continue to
benefit the industries if modifications
were made to the programs.
Subsequently, several revisions were
made to the orders and the handling
regulations over the last several years.
Continuance referendum requirements
were suspended for 2007 because the
orders had just been amended, and the
industries wanted to operate the
amended orders for a period of time
before voting again on continuance.

Nevertheless, the results of the most
recent referenda, as well as feedback
from the industries over the last few
years, suggest that the nectarine and
peach programs no longer meet industry
needs and that the benefits of such
programs no longer outweigh costs to
handlers and growers. USDA believes
that the referendum results and industry
feedback support termination of the
programs.

As stated earlier, pear growers in the
most recent referendum, as well as in
previous referenda, supported
continuance of the pear order
provisions, which have been suspended
since 1994 (59 FR 10055; March 3,
1994). USDA does not intend to
terminate the pear order provisions at
this time. The remainder of this
document pertains to the termination of
the nectarine and peach order
provisions only.

The nectarine order has been in effect
since 1958, and the peach order since
1939. Operating under the management
umbrella of the California Tree Fruit
Agreement (CTFA), the orders have
provided the California fresh tree fruit
industries with authority for grade, size,
quality, maturity, pack, and container
regulations, as well as the authority for
mandatory inspection. The orders also
authorize production research and
marketing research and development
projects, as well as the necessary
reporting, recordkeeping, and
assessment functions required for
operation.

Based on the referendum results and
other pertinent factors, USDA
suspended the orders’ handling
regulations on April 19, 2011 (76 FR
21615). The suspended handling
regulations consist of minimum quality
and inspection requirements for
nectarines and peaches marked with the
“California Well Matured” label, which
is available for use only by handlers
complying with prescribed quality and
maturity requirements under the orders.

As well, all reporting and assessment
requirements were suspended.

Originally established to maintain the
orderly marketing of California tree
fruit, the quality regulations under the
order evolved over the years to reflect
industry trends. The “California Well
Matured” label was developed to define
standards for premium quality fruit
harvested and packed at its peak to
satisfy customer demands. Working
with the Federal and Federal-State
Inspection Programs, the Nectarine
Administrative Committee and Peach
Commodity Committee (committees),
which administer the day-to-day
operations of the programs,
recommended variety-specific size and
maturity standards that were
incorporated into the regulations. These
standards helped ensure that the
industry marketed and shipped the
highest quality fruit, which in turn
supported increased returns to growers
and handlers. A “utility grade”” was
defined to allow for the movement of a
certain percentage of lesser quality fruit
to markets where it could be sold
without undermining the industry’s
overall marketing goals.

Funded through assessments paid by
handlers, the committees sponsored
production research programs to
address grower needs such as pesticide
use and development of new fruit
varieties. As well, post-harvest handling
concerns, such as container and pack
configuration, were addressed through
committee-funded research. Assessment
funds were also used to fund market
research and development projects,
promoting California tree fruit in both
domestic and international markets.

In recent years, changes in the
industry led the committees to reduce
the number of programs they supported
through the orders. Because many
customers now establish their own
quality standards, the committees felt it
was no longer essential to mandate
inspection and certification of packed
fruit to marketing order standards.
During the last few years, only those
handlers wishing to use the “California
Well Matured’” label were required to
obtain inspection and certification. With
the consolidation of many smaller
farms, larger companies have
undertaken their own research and
promotion programs, thus minimizing
the desirability of committee-funded
generic programs.

The industries proposed several
amendments to the orders, which were
effectuated in 2006 and 2007 (71 FR
41345; July 21, 2006). The amendments
modernized the orders to streamline
administration of the programs. The
district boundaries within the regulated

production areas were redefined, and
the committee structures and
nomination procedures were modified
to provide greater opportunities for
participation in committee activities by
industry members.

Despite USDA efforts to help refine
the programs over the past several years,
growers have continued to express their
belief that the programs no longer meet
their needs. These referendum results
demonstrate a lack of grower support
needed to carry out the objectives of the
Act. Thus, it has been determined that
the provisions of the orders no longer
tend to effectuate the declared policy of
the Act and should be terminated.

Specifically, part 916, regulating the
handling of nectarines grown in
California is removed from the Code of
Federal Regulations. In part 917, which
regulates the handling of both pears and
peaches, §§916.8, 917.22, 917.150,
917.258, 917.259, 917.442, and 917.459,
which relate solely to peaches, are
removed. §§917.4, 917.5, 917.6, 917.15,
917.20, 917.24, 917.25, 917.26, 917.28,
917.29, 917.34, 917.35, 917.37, 917.100,
917.119, and 917.143 are revised to
remove references to peaches and to
conform to removal of other sections. In
some sections of part 917, language
relating to the regulation of pears is
currently suspended. Such suspensions
are lifted to facilitate revision of these
sections. Finally, the remaining
provisions and administrative rules and
regulations under part 917 are
suspended indefinitely.

Final Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 97 California
nectarine and peach handlers subject to
regulation under the orders covering
nectarines and peaches grown in
California, and about 447 growers of
these fruits in California. Small
agricultural service firms, which
include handlers, are defined by the
Small Business Administration (SBA)
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(13 CFR 121.201) as those having annual
receipts of less than $7,000,000, and
small agricultural growers are defined as
those having annual receipts of less than
$750,000. A majority of these handlers
and growers may be classified as small
entities.

For the 2010 marketing season, the
committees’ staff estimated that the
average handler price received was
$10.50 per container or container
equivalent of nectarines or peaches. A
handler would have to ship at least
666,667 containers to have annual
receipts of $7,000,000. Given data on
shipments maintained by the
committees’ staff and the average
handler price received during the 2010
season, the committees’ staff estimates
that approximately 46 percent of
handlers in the industry would be
considered small entities.

For the 2010 marketing season, the
committees’ staff estimated the average
grower price received was $5.50 per
container or container equivalent for
nectarines and peaches. A grower would
have to produce at least 136,364
containers of nectarines and peaches to
have annual receipts of $750,000. Given
data maintained by the committees’ staff
and the average grower price received
during the 2010 season, the committees’
staff estimates that more than 80 percent
of the growers within the industry
would be considered small entities.

This rule terminates the Federal
marketing orders for nectarines and
peaches grown in California, and the
rules and regulations issued thereunder.
USDA believes that the orders no longer
meet the needs of growers and handlers.
The results of recent grower referenda
and experience with the industries
support order terminations.

Sections 916.64 and 917.61 of the
orders provide that USDA shall
terminate or suspend any or all
provisions of the orders when a finding
is made that the orders do not tend to
effectuate the declared policy of the Act.
Furthermore, § 608c(16)(A) of the Act
provides that USDA shall terminate or
suspend the operation of any order
whenever the order or provision thereof
obstructs or does not tend to effectuate
the declared policy of the Act. An
additional provision requires that
Congress be notified not later than 60
days before the date the orders would be
terminated.

Although marketing order
requirements are applied to handlers,
the costs of such requirements are often
passed on to growers. Termination of
the orders, and the resulting regulatory
relaxation, would therefore be expected
to reduce costs for both handlers and
growers.

As an alternative to this rule, AMS
considered not terminating the
nectarine and peach order provisions. In
that case, the industries could have
recommended further refinements to the
orders and the handling regulations in
order to meet current marketing needs.
However, such changes made to the
programs over the last several years
have failed to improve the programs
enough to warrant continuing grower
support. Therefore, this alternative was
rejected, and AMS recommended that
the programs be terminated.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the information collection
requirements being terminated were
approved previously by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189, Generic
Fruit Crops. Termination of the
reporting requirements under the orders
would reduce the reporting and
recordkeeping burden on California
nectarine and peach handlers by 339.45
hours, and should further reduce
industry expenses. Since handlers
would no longer be required to file
forms with the Committee, this final
rule does not impose any additional
reporting or recordkeeping requirements
on either small or large entities.

On February 25, 2011, AMS
published a notice and request for
comments regarding the request for
OMB approval of a new information
collection for nectarine and peach
handlers (76 FR 10555). Five new forms
were proposed for the collection of
industry information that would have
facilitated administration of the orders.
Such information collection would have
increased the annual reporting burden
for industry handlers by 2,878.70 hours.
The request for OMB approval of the
new information collection has been
withdrawn.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

The grower referendum was well
publicized in the production area, and
referendum ballots were mailed to all
known growers of nectarines and

peaches in California. As well, all
interested persons have been invited to
attend the committees’ meetings over
the years and participate in discussions
regarding the programs developed under
the orders.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A proposed rule inviting comments
regarding the termination of nectarines
and peaches was published in the
Federal Register on June 2, 2011 (75 FR
31888). The rule was made available by
the Committees to handlers and
producers. In addition the rule was
made available through the Internet by
the USDA and the office of the Federal
Register. The rule provided a 15 day
comment period which ended on June
17, 2011. No comments were received.

Based on the foregoing, and pursuant
to § 608c(16)(A) of the Act and §§916.64
and 917.61 of the orders, USDA is
terminating the orders, as they do not
tend to effectuate the declared policy of
the Act. USDA hereby appoints a
Trustee Oversight Committee to
conclude and liquidate the affairs of the
Committee, and to continue in that
capacity until discharged by USDA. The
appointed Committee members are Russ
Tavlan (Vice Chairman), Mike Reimer,
Mark Bybee, and Rick Jackson
(Chairman) of the Peach Commodity
Committee and Casey Jones, Rick
Jackson, Jeff Bolt (Vice Chairman) and
Rod Milton (Chairman) of the Nectarine
Administrative Committee, as trustees
they will oversee this liquidation.

Section 8c(16)(A) of the Act requires
USDA to notify Congress at least 60
days before terminating a Federal
marketing order program. USDA
notified Congress on July 5, 2011 of its
intention to terminate this marketing
order.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
(5 U.S.C. 553) because (1) This action
relieves restrictions on handlers by
terminating the requirements of the
nectarine and peach orders, (2) A
proposed rule inviting comments
regarding the termination of nectarines
and Peaches was published in the
Federal Register on June 2, 2011 (75 FR
31888) and no comments were received,
(3) all handling regulations have been
suspended under the order for nectarine
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and peaches since April 19, 2011, and
(4) no useful purpose would be served
by delaying the effective date.

List of Subjects
7 CFR Part 916

Marketing agreements, Nectarines,
Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Peaches, Pears,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 916 is removed
and 7 CFR part 917 is amended as
follows:

m 1. The authority citation for 7 CFR
parts 916 and 917 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 916—NECTARINES GROWN IN
CALIFORNIA

m 2. 7 CFR part 916 is removed.

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

m 3.In part 917, §§917.1 through 917.3,
§917.7,§917.9, §§ 917.11 through
917.14, §§917.16 through 917.19,
§917.27,§§917.30 through 917.33,
§917.36, §§917.38 through 917.43,
§917.45, §917.50, §§ 917.60 through
917.69, §§917.101, §917.103, §917.110,
§917.115, and § 917.122 are suspended
indefinitely.

§917.4 [Amended]

m 4.In §917.4, lift the suspension of
July 21, 2006 (71 FR 41351); remove
paragraphs (a) and (b); redesignate
paragraph (c) as paragraph (a); add and
reserve paragraph (b); and suspend the
section indefinitely.

§917.5 [Amended]

m 5.In §917.5, remove the second
sentence and suspend the section
indefinitely.

§917.6 [Amended]

W 6.In §917.6, remove the words “That
for peaches, packing or causing the fruit
to be packed also constitutes handling;
Provided further,” and suspend the
section indefinitely.

§917.8 [Removed]
m 7. Remove §917.8.

§917.15 [Amended]

m 8.In §917.15, lift the suspension of
March 3, 1994 (59 FR 10055), remove
the words ““§§917.21 through 917.22”
and add in their place the words
“§917.21,” and suspend the section
indefinitely.

§917.20 [Amended]

m 9.In § 917.20, lift the suspension of
March 3, 1994 (59 FR 10055), and revise
the section to read as follows, and
suspend the section indefinitely:

§917.20 Designation of members of
commodity committees.

There is hereby established a Pear
Commodity Committee consisting of 13
members. Each commodity committee
may be increased by one public member
nominated by the respective commodity
committee and selected by the
Secretary. The members of each said
committee shall be selected biennially
for a term ending on the last day of
February of odd numbered years, and
such members shall serve until their
respective successors are selected and
have qualified. The members of each
commodity committee shall be selected
in accordance with the provisions of
§917.25.

§917.22 [Removed]
m 10. Remove §917.22.

§917.24 [Amended]

m 11.In § 917.24, lift the suspensions of
March 3, 1994 (59 FR 10055), and
February 21, 2007 (72 FR 7821); revise
the section to read as follows; and
suspend the section indefinitely:

§917.24 Procedure for nominating
members of various commodity
committees.

(a) The Control Committee shall hold
or cause to be held not later than
February 15 for pears of each odd
numbered year a meeting or meetings of
the growers of the fruits in each
representation area set forth in § 917.21.
These meetings shall be supervised by
the Control Committee, which shall
prescribe such procedures as shall be
reasonable and fair to all persons
concerned.

(b) With respect to each commodity
committee, only growers of the
particular fruit who are present at such
nomination meetings or represented at
such meetings by duly authorized
employees may participate in the
nomination and election of nominees
for commodity committee members and
alternates. Each such grower, including
employees of such grower, shall be
entitled to cast but one vote for each
position to be filled for the
representation area in which he
produces such fruit.

(c) A particular grower, including
employees of such growers, shall be
eligible for membership as principle or
alternate to fill only one position on a
commodity committee. A grower
nominated for membership on the Pear
Commodity Committee must have

produced at least 51 percent of the pears
shipped by him during the previous
fiscal period, or he must represent an
organization which produced at least 51
percent of the pears shipped by it
during such period.

§917.25 [Amended]

m 12.In § 917.25, lift the suspension of
July 1, 2006 (71 FR 41352), remove and
reserve paragraph (b), and suspend the
section indefinitely.

§917.26 [Amended]

m 13.In §917.26, lift the suspension of
March 3, 1994 (59 FR 10055), remove
the words “§§917.21 and 917.22” and
add in their place the word “§917.21,”
and suspend the section indefinitely.

§917.28 [Amended]

m 14.In § 917.28, lift the suspension of
March 3, 1994 (59 FR 10055), remove
the words “§§917.16, 917.21, and
917.22” and add in their place the
words “§§917.16 and 917.21,” and
suspend the section indefinitely.

§917.29 [Amended]

m 15.In § 917.29, lift the suspension of
March 3, 1994 (59 FR 10055), remove
the words “and of the Peach Commodity
Committee” and “each” from paragraph
(b), remove the final sentence of
paragraph (d), and suspend the section
indefinitely.

§917.34 [Amended]

m 16. In § 917.34, lift the suspension of
March 3, 1994 (59 FR 10055), remove
the words “§§917.21 and 917.22” in
paragraph (k) and add in their place the
word “§917.21”, and suspend the
section indefinitely.

§917.35 [Amended]

m 17.1In §917.35, lift the suspension of
March 3, 1994 (59 FR 10055), remove
the words ‘“Peach and” and “‘each”
wherever they appear in paragraph (a),
remove the final sentence of paragraph
(d), and suspend the section
indefinitely.

§917.37 [Amended]

m 18.In §917.37, remove the final three
sentences of paragraph (b) and suspend
the section indefinitely.

§917.100 [Amended]

m 19.In § 917.100, lift the suspension of
March 3, 1994 (59 FR 10055), remove
the words “and peaches”, and suspend
the section indefinitely.

§917.119 [Amended]

m 20.In §917.119, remove paragraph
(a), redesignate paragraphs (b) through
(e) as paragraphs (a) through (d), and
suspend the section indefinitely.
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§917.143 [Amended]

m 21.In § 917.143, lift the suspension of
April 18, 2011 (76 FR 21618); remove
the words “and peaches” from the
introductory text of paragraph (b) and
from paragraphs (b)(1), (b)(2), and (b)(4);
remove the words “and 200 pounds of
peaches” from paragraph (b)(3); and
suspend the section indefinitely.

§917.150 [Removed]
m 22. Remove §917.150.

Subpart—Assessment Rates
(§§917.258 through 917.259)
[Removed]

m 23. Remove Subpart—Assessment
Rates, consisting of §§ 917.258 through
917.259.

Subpart—Container and Pack
Regulation (§§ 917.442) [Removed]

m 24. Remove Subpart—Container and
Pack Regulation, consisting of § 917.442.

§917.459 [Removed]

m 25. Remove §§917.459.
Dated: October 14, 2011.

David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-27286 Filed 10-26-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-0939; Directorate
Identifier 2010-SW-067-AD; Amendment 39
16798; AD 2011-18-16]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France (Eurocopter) Model AS332C,
AS332L, AS332L1, and AS332L2
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Eurocopter model helicopters.
This action requires inspecting the
upper end fitting ball joints of the main
rotor servocontrols for lateral play, and
depending on the findings either
repetitively inspecting the ball joint or
replacing the servocontrol. This
amendment is prompted by reports of
noncompliant swaging of the end fitting
ball joints on main rotor servocontrols.

Investigation has shown that the
swaging load applied to the ball joints
was 1.3 metric tons instead of the
specified 13 metric tons. The actions
specified in this AD are intended to
prevent failure of the upper end fitting
ball joints of the main rotor
servocontrols, failure of the upper end
fittings, and loss of control of the
helicopter.

DATES: Effective November 14, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
December 27, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, TX 75053—4005,
telephone (800) 232—0323, fax (972)
641-3710, or at http://
www.eurocopter.com.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Regulations and
Guidance Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5130, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2010-

0117-E, dated June 16, 2010, to correct
an unsafe condition for the specified
Eurocopter model helicopters. EASA
advises that the equipment
manufacturer (Goodrich) has identified
two servocontrol production batches as
noncompliant with swaging of the end
fitting ball joints on main rotor
servocontrols. EASA states that
investigations have revealed that the
swaging load applied to the ball joints
in these two batches was 1.3 metric
tons, instead of the specified 13 metric
tons, which could lead the ball joints to
slip in service. The slipping of the ball
joint of the servocontrol lower end
fitting does not significantly affect the
service life of the end fitting. However,
the slipping of the ball joint of the
servocontrol upper end fitting can lead
to a significant reduction in the service
life of the end fitting. This condition, if
not corrected, could lead to failure of
the upper end fitting ball joint of a main
rotor servocontrol and result in loss of
control of the helicopter.

Differences Between This AD and the
EASA AD

We refer to flight hours as hours time-
in-service (TIS).

Related Service Information

Eurocopter has issued an Emergency
Alert Service Bulletin (EASB), dated
June 15, 2010, with two numbers: No.
67.00.40 for FAA type-certificated
Models AS332C, L, L1, and L2 and for
Models AS332C1, B, B1, F1, M, and M1
that are not FAA type certificated, and
No. 67.00.27 for Models AS532AC, AL,
SC, UG, UE, UL, A2, and U2 that are not
FAA type certificated. The EASB
specifies checking and restoring
conformity of the affected end fitting
ball joints of the servocontrols. The
EASB contains Appendix 1 and 2,
Goodrich Service Bulletins No. SC7203—
67—31-02 and No. SC7221-67-39-02,
both dated May 11, 2010, which specify
the process for comforming each
affected servocontrol. EASA classified
this EASB as mandatory and issued
Emergency AD No. 2010-0117-E, dated
June 16, 2010, to ensure the continued
airworthiness of these helicopters.

FAA'’s Evaluation and Unsafe Condition
Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
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unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs.

Eurocopter states that there are
currently no helicopters with the
affected part installed in the United
States. However, this rule is necessary
to ensure that the described unsafe
condition is addressed in the event this
part is installed on any helicopter in the
future.

Costs of Compliance

There are no costs of compliance
assuming that there are no helicopters
on the U.S. Registry with the affected
part installed as represented by the
manufacturer.

FAA’s Determination of the Effective
Date

This unsafe condition is likely to exist
or develop on other helicopters of these
same type designs. Therefore, this AD is
being issued to prevent failure of the
upper end fitting ball joints of the main
rotor servocontrols, failure of the upper
end fittings, and loss of control of the
helicopter. Since there are currently no
U.S. registered helicopters with the
affected part installed, we have
determined that notice and opportunity
for prior public comment before issuing
this AD are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Requirements of This AD

This AD requires:

e Within 15 hours TIS, unless
accomplished previously, using a feeler
gage, measuring the lateral play between
the outer ring of the ball joint and each
of the two faces of the upper end fitting.

o If the lateral play is greater than or
equal to 1 millimeter (MM) (0.04 inch)
and the servocontrol has accumulated
825 or more hours TIS, replacing it with
an airworthy servocontrol before further
flight.

e If the lateral play is greater than or
equal to 1 mm (0.04 inch) and the
servocontrol has accumulated less than
825 hours TIS, on or before the
servocontrol accumulates 825 hours
TIS, replacing it with an airworthy
servocontrol.

o If the lateral play is less than 1 mm
(0.04 inch), thereafter, at intervals not to
exceed 300 hours TIS, repeating the
inspection. At each 300-hour TIS
inspection, if the lateral play is greater
than or equal to 1 mm (0.04 inch),
within 525 hours TIS, replacing the
servocontrol with an airworthy
servocontrol.

¢ Replacing the servocontrol with an
airworthy servocontrol that is not
included in the AD applicability or that

is modified with a letter “R” after the S/
N constitutes terminating action for the
requirements of this AD.

Because these affected parts have an
unlimited operational fatigue life with
no previous fatigue inspections
required, the replacement criteria of this
AD assumes that the affected
servocontrols found to have greater than
or equal to 1 MM of lateral play have
already been operated for at least 825
hours TIS with this fatigue damage and
must be replaced at 825 hours TIS or if
they have already accumulated 825 or
more hours TIS, within 15 hours TIS of
the effective date of this AD. However,
if a subsequent 300-hour TIS repetitive
inspection required by this AD reveals
lateral play of 1 MM or greater, those
affected servocontrols may be operated
an additional 525 hours TIS because the
previous 300-hours TIS inspection
established the new baseline for the 825
hours TIS thereby allowing an
additional 525 hours TIS before
replacement.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include FAA Docket No. “FAA-2011-
0939; Directorate Identifier 2010-SW—
067—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://www.
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477 78).

Regulatory Findings

We have determined that notice and
prior public comment are unnecessary
in promulgating this regulation;
therefore, it can be issued immediately
to correct an unsafe condition in aircraft
because none of the model helicopters

that are registered in the United States
have the affected part installed. We have
also determined that this regulation is
not a “significant regulatory action”
under Executive Order 12866. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it

is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the AD docket.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive (AD) to
read as follows:

2011-18-16 Eurocopter France:
Amendment 39-16798; Docket No. FAA
2011-0939; Directorate Identifier 2010—
SW-067-AD.
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Applicability: Models AS332C, L, L1, and
L2 helicopters, with main rotor
servocontrols, part number (P/N) SC7203-1
with serial number (S/N) 633 through 643,
645 through 659, 664 or 665, or P/N SC7221—
1 with S/N 1693 through 1723 and 1726 or

1727, which are not marked with a letter “R”
after the S/N, certificated in any category.

Compliance: Required as indicated.

To prevent failure of the upper end fitting
ball joints of the main rotor servocontrols,
failure of the upper end fittings, and loss of
control of the helicopter, do the following:

(b) If the lateral play is greater than or
equal to 1 millimeter (MM) (0.04 inch) and
the servocontrol has accumulated 825 or

more hours TIS, before further flight, replace

it with an airworthy servocontrol.
(c) If the lateral play is greater than or
equal to 1 mm (0.04 inch) and the

1

Figure 1

servocontrol has accumulated less than 825
hours TIS, on or before the servocontrol
accumulates 825 hours TIS, replace it with
an airworthy servocontrol.

(d) If the lateral play is less than 1 mm
(0.04 inch), at intervals not to exceed 300

=

A
l,

hours TIS, repeat the inspection required by

(a) Within 15 hours time-in-service (TIS),
unless accomplished previously, using a
feeler gage, measure the lateral play between
the outer ring of the ball joint and each of the
two faces of the upper end fitting as depicted
in Figure 1 of this AD.

[

ST

paragraph (a) of this AD. At each 300 hour
TIS interval inspection, if the lateral play is
greater than or equal to 1 mm (0.04 inch),
within 525 hours TIS, replace the
servocontrol with an airworthy servocontrol.
Note 1: An acceptable method of returning
the servocontrol to an airworthy condition
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for the purposes of this AD is by modifying
the servocontrol and marking an “R” after the
S/N by following Goodrich Service Bulletin
(SB) No. SC7203-67-31-02, dated May 11,
2010, for servocontrol, P/N SC7203-1, or
Goodrich SB No. SC72216739-02, dated May
11, 2010, for servocontrol, P/N SC7221 1. The
Goodrich SBs are attached to Eurocopter
Emergency Alert SB containing two numbers
(67.00.40 and 67-00.27), dated June 15, 2010
as Appendix 1 and Appendix 2, respectively.
None of these three SBs is incorporated by
reference in this AD.

(e) Replacing a servocontrol with an
airworthy servocontrol that is marked with a
letter “R” by the manufacturer after the S/N
constitutes terminating action for the
requirements of this AD.

(f) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, Rotorcraft Directorate,
FAA, ATTN: Gary Roach, Aviation Safety
Engineer, FAA, Regulations and Guidance
Group, 2601 Meacham Blvd, Fort Worth,
Texas 76137, telephone (817) 222-5130, fax
(817) 222 5961, for information about
previously approved alternative methods of
compliance.

(g) The Joint Aircraft System/Component
(JASC) Code is 6730: Rotorcraft Servo
System.

(h) This amendment becomes effective on
November 14, 2011.

Note 2: The subject of this AD is addressed
in European Aviation Safety Agency
Emergency AD No. 2010-0117-E, dated June
16, 2010.

Issued in Fort Worth, Texas, on August 23,
2011.

Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-27673 Filed 10—-26-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1035; Directorate
Identifier 2011-SW-038—-AD; Amendment
39-16817; AD 2011-15-51]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada (Bell) Model
407 and 427 Helicopters

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
2011-15-51, which was sent previously
to all known U.S. owners and operators

of the specified Bell Model 407 and 427
helicopters by individual letters. This
AD requires inspecting certain
hydraulic servo actuators to determine
whether the shaft turns independently
of the nut or the clevis assembly. If the
shaft turns independently, this AD
requires replacing the servo with an
airworthy servo. If the shaft does not
turn independently, the AD requires
inspecting to determine the condition of
the lock washers. Based on the
condition of the lock washers, the AD
requires either replacing the servo with
an airworthy servo, or if any tab of the
lock washer is not flush against a flat
surface of the nut or clevis assembly,
bending it flush against a flat surface.
The AD also requires reidentifying the
servo by metal-impression stamping or
by vibro-etching ““67.01”" onto the
modification plate. Also, the AD
requires before installing a servo with a
part number or serial number identified
in this AD, not identified by “67-01" on
the modification plate, inspecting it by
following the requirements of this AD.
This AD is prompted by a report that a
quality escape by a supplier has
occurred and certain servos may have a
loose nut, shaft, and clevis assembly
due to improper lock-washer
installation. An investigation after an
accident revealed the clevis nut on the
servo was loose. The actions specified
by this AD are intended to prevent a
malfunction of a servo in the flight
control system and subsequent loss of
control of the helicopter.
DATES: Effective November 14, 2011, to
all persons except those persons to
whom it was made immediately
effective by Emergency AD 2011-15-51,
issued on July 8, 2011, which contained
the requirements of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
14, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
December 27, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from Bell
Helicopter Textron Canada Limited,
12,800 Rue de I’Avenir, Mirabel, Quebec
J7]J1R4, telephone (450) 437—2862 or
(800) 363-8023, fax (450) 433—-0272, or
at http://www.bellcustomer.com/files/.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Matt
Wilbanks, Aviation Safety Engineer,
2601 Meacham Blvd, Fort Worth, Texas
76137, telephone (817) 222—-5051, fax
(817) 222-5961.

SUPPLEMENTARY INFORMATION: On ]uly 8,
2011, the FAA issued Emergency AD
2011-15-51 for the specified model
helicopters, which requires inspecting
certain servos to determine whether the
shaft turns independently of the nut or
the clevis assembly. If the shaft turns
independently, the AD requires
replacing the servo with an airworthy
servo. If the shaft does not turn
independently, the AD requires
inspecting to determine the condition of
the lock washers. If at least one lock
washer is not bent flush against a flat
surface of the nut and at least one tab
of the lock washer is not bent flush
against a flat surface of the clevis
assembly, the AD requires replacing the
servo with an airworthy servo. If any tab
of the lock washer is not bent flush
against either a flat surface of the nut or
clevis assembly, the AD requires
bending the tab flush against a flat
surface. The AD also requires
reidentifying the servo by metal-
impression stamping or by vibro-etching
“67.01” onto the modification plate.
Also, the AD requires before installing
a servo with a part number or serial
number identified in this AD, not
identified by “67—01" on the
modification plate, inspecting and
reidentifying it by following the
requirements of this AD. That action
was prompted by a report that a quality
escape by a supplier has occurred and
certain servos may have a loose nut,
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shaft, and clevis assembly due to
improper lock-washer installation. An
investigation after an accident revealed
the clevis nut on the servo was loose.
This condition, if not corrected, could
result in a malfunction of a servo in the
flight control system and subsequent
loss of control of the helicopter.

Transport Canada, the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
these helicopter models. Transport
Canada advises that a quality escape by
a supplier has occurred, and a number
of servos may have a loose nut, shaft,
and clevis assembly. Transport Canada
states in its AD that the loose
connection is due to improper lock-
washer installation, which is not
traceable or identifiable except by
inspection. The authority also states a
disconnect of the affected parts may
lead to loss of control of the helicopter.

Bell has issued Alert Service Bulletin
(ASB) 407-11-96 and 427-11-35, both
dated June 29, 2011, which specify the
part numbers and serial numbers of the
affected servos and refer to ASB 407—
05-70, Revision A, dated November 10,
2005; ASB 427-05—12, Revision A,
dated November 14, 2005; with HR
Textron Service Bulletin (SB)
41011300-67-01, Revision 2, dated
November 9, 2005; HR Textron SB
41011400-67-01, Revision 2, dated
November 9, 2005; and HR Textron SB
41011700-67-01, Revision 2, dated
November 9, 2005, attached. The ASBs
also specify reidentifying the servos
with a “67—01" on the modification
plate indicating the inspection
procedures were followed.

Transport Canada classified the ASBs
as mandatory and issued AD No. CF-
2011-17, dated June 30, 2011, to ensure
the continued airworthiness of these
helicopters.

This helicopter model is
manufactured in Canada and is type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, Transport Canada
has kept us informed of the situation
described above. We have examined the
findings of Transport Canada, reviewed
all available information, and
determined that AD action is necessary
for helicopters of this type design that
are certificated for operation in the
United States.

Since the unsafe condition described
is likely to exist or develop on other Bell
Model 407 and 427 helicopters of these
same type designs, the FAA issued
Emergency AD 2011-15-51 to prevent a
malfunction of a servo in the flight
control system and subsequent loss of

control of the helicopter. The AD
requires before further flight for certain
affected servos and within 25 hours
time-in-service for certain other affected
servos, identified by a serial number,
retracting the boot and inspecting the
servo as follows:

¢ Applying only hand pressure,
determining whether the nut, shaft, or
clevis assembly turns independently. If
the shaft turns independently of the nut
or the clevis assembly, before further
flight, replacing the servo with an
airworthy servo.

o If the shaft does not turn
independently, inspecting to determine
whether at least one tab of a lock washer
is bent flush against a flat surface of the
nut and at least one tab of the lock
washer is bent flush against a flat
surface of the clevis assembly.

o If at least one lock washer tab is not
aligned and bent flush with a flat
surface of the nut and at least one lock
washer tab is not aligned and bent flush
with a flat surface of the clevis
assembly, before further flight, replacing
the servo with an airworthy servo.

o If any tab of the lock washer is not
bent flush against either a flat surface of
the nut or clevis assembly, bend the tab
flush against a flat surface.

o Reidentifying the servo by metal-
impression stamping or by vibro-etching
“67.01” onto the modification plate.

¢ Before installing a servo with a P/
N and S/N identified in this AD, not
identified by “67-01" on the
modification plate, inspecting it by
following the requirements of this AD.

This AD differs from the Transport
Canada AD in that we do not require
that the servo be returned to the
manufacturer. Also, we do not limit the
applicability to specific serial-numbered
helicopters. We have specified the
inspection requirements rather than
referring to the applicable service
bulletins. The AD requires that the servo
be replaced before further flight, and the
Transport Canada AD refers to the ASB,
which requires that the servo be
replaced within 300 hours time-in-
service.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability of the
helicopter. Therefore, inspecting the
servos for specified conditions and
replacing any affected servo, as
necessary, are required before further
flight, and this AD must be issued
immediately.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and

good cause existed to make the AD
effective immediately by individual
letters issued on July 8, 2011, to all
known U.S. owners and operators of
Bell Model 407 and 427 helicopters.
These conditions still exist, and the AD
is hereby published in the Federal
Register as an amendment to 14 CFR
39.13 to make it effective to all persons.

We estimate that this AD will affect
582 helicopters of U.S. registry, and
inspecting or replacing an affected servo
will take about 2 work hours to inspect
and 2 work hours to replace per
helicopter at an average labor rate of $85
per work hour. Required parts will cost
about $33,000 per helicopter. Based on
these figures, we estimate the total cost
impact of the AD on U.S. operators to
be $164,940, assuming 2 servos are
replaced on the entire fleet.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include “Docket No. FAA-2011-1035;
Directorate Identifier 2011-SW-038—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://www.
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:
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1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2011-15-51 Bell Helicopter Textron, Inc.
(Bell): Amendment 39-16817; Docket
No. FAA-2011-1035; Directorate
Identifier 2011-SW-038-AD.

Applicability: Model 407 helicopters with
a hydraulic servo actuator assembly (servo),
part number (P/N) 206—076—062—-105, or —107
and Model 427 helicopters, with servo, P/N
206—-076—-062—109 or —111, installed,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect loose or misaligned parts of the
servo that could lead to failure of the servo
and subsequent loss of control of the
helicopter, do the following:

(a) Before further flight, for those
helicopters with a servo serial number (S/N)
on the modification plate listed in Table 1 of
Bell Alert Service Bulletin (ASB) No. 407—
11-96, dated June 29, 2011, for the Model
407 helicopters or Table 1 of ASB 427-11—
35, dated June 29, 2011, for the Model 427
helicopters, do the following:

(1) Retract the boot depicted as “230” in
Figure 1 of this AD:

Note 1: Bell ASB 427-05-12, Revision A,
dated November 14, 2005; HR Textron SBs
41011300-67-01, 41011400-67-01, and
41011700-67-01, all Revision 2, all dated
November 9, 2005, which are not
incorporated by reference, contain
information pertaining to the subject of this
AD.
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(2) Applying only hand pressure,
determine whether the nut, shaft, or clevis
assembly, depicted as “225,” “215,” and
“205,” respectively, in Figure 1 of this AD,
turns independently. If the shaft turns
independently of the nut or the clevis
assembly, before further flight, replace the
servo with an airworthy servo.

(3) If the shaft does not turn
independently, inspect to determine whether
at least one tab of the lock washer is bent

flush against a flat surface of the nut and at
least one tab of the lock washer is bent flush
against a flat surface of the clevis assembly.
(i) If at least one lock washer tab is not
aligned and bent flush with a nut flat surface
and at least one lock washer tab is not
aligned and bent flush with a flat surface of
the clevis assembly, before further flight,
replace the servo with an airworthy servo.
(ii) If any tab of the lock washer is not bent
flush against either a flat surface of the nut

or clevis assembly, bend the tab flush against
a flat surface.

(4) After accomplishing paragraph (a)(1)
through (a)(3) of this AD, reidentify the servo
by metal-impression stamping or by vibro-
etching “67—-01"" onto the modification plate.

(b) For those servo P/Ns with a S/N less
than the S/Ns listed in the following Table
A of this AD but NOT specifically included
in the list of S/Ns in Table 1 referenced in
paragraph (a) of this AD, within 25 hours
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time-in-service, inspect the nut, shaft, and
clevis assembly and accomplish the

requirements of paragraphs (a)(1) through
(a)(4) of this AD.

TABLE A

Helicopter model

Servo P/N

Servo prefix “HR,” S/N

407 oo 41011300-101 (BHT 206—076—062—105) ......cceeririeiriiiiiriiiieniieee e Less than 807.
41011400-101 (BHT 206—076—062—107) .....cccvrrmeeerriieeereeeesieeee e s Less than 2248.
427 oo, 41011300-101 (BHT 206-076—-062—-111) Less than 807.

41011700-101 (BHT 206-076-062—109)

Less than 230.

(c) Before installing a servo with a P/N and
S/N identified in paragraphs (a) or (b) of this
AD, not identified by “67—01" on the
modification plate, inspect the servo by
following the requirements of this AD.

(d) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, FAA, ATTN: Matt
Wilbanks, Aviation Safety Engineer, 2601
Meacham Blvd, Fort Worth, Texas 76137,
telephone (817) 222-5051, fax (817) 222—
5961, for information about previously
approved alternative methods of compliance.

(e) The Joint Aircraft System/Component
(JASC) Code is: 6730: Rotorcraft Servo
System.

(f) The affected servo serial numbers are
listed in Table 1 of Bell Alert Service Bulletin
(ASB) No. 407-11-96, dated June 29, 2011,
for the Model 407 helicopters or Table 1 of
ASB 427-11-35, dated June 29, 2011, for the
Model 427 helicopters. The Director of the
Federal Register approved this incorporation
by reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Bell Helicopter Textron
Canada Limited, 12,800 Rue de I’Avenir,
Mirabel, Quebec J7]J1R4, telephone (450)
437-2862 or (800) 363—8023, fax (450) 433—
0272, or at http://www.bellcustomer.com/
files/. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr
locations.html.

(g) This amendment becomes effective on
November 14, 2011, to all persons except
those persons to whom it was made
immediately effective by Emergency AD
2011-15-51, issued July 8, 2011, which
contained the requirements of this
amendment.

Note 2: The subject of this AD is addressed
in Transport Canada AD CF-2011-17, dated
June 30, 2011.

Issued in Fort Worth, Texas, on September
19, 2011.

Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-27687 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1074; Directorate
Identifier 2010-SW-028—-AD; Amendment
39-16834; AD 2011-21-11]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France (Eurocopter) Model EC225LP
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
Eurocopter Model EC225LP helicopters.
This AD requires inspecting the side
mount of the pilot and copilot seats to
determine if any floor attachment screw,
nut, or washer is missing. If a screw,
nut, or washer is missing, this AD also
requires installing airworthy parts. This
AD is prompted by a report that some
of the floor attachment screws and nuts
under the pilot and co-pilot seats were
missing. Further investigation has
shown that some of the cup washers
that need to be used in installing
countersunk head screws that attach the
pilot and co-pilot seat frame to the floor
were missing. A missing floor
attachment screw, washer, or nut, if not
detected, could reduce the strength of
the seat attachment. The actions
specified in this AD are intended to
detect a missing floor attachment screw,
washer, or nut and help prevent
detachment of the seat from the floor
during an emergency landing.

DATES: Effective November 14, 2011.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
14, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
December 27, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, TX 75053—4005,
telephone (800) 232-0323, fax (972)
641-3710, or at http://
www.eurocopter.com.

Examining te Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Regulations and
Guidance Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5130, fax (817) 222—5961.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2010-
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0030, dated February 26, 2010, to
correct an unsafe condition for the
Eurocopter Model EC225LP helicopters.
EASA reports that on several newly-
produced helicopters, some screws and
nuts that attach the frames of the pilot’s
and co-pilot’s seats to the floor were
missing. Further investigation has
shown that some of the cup washers
that need to be used in installing the
countersunk head screws, which attach
the pilot’s and co-pilot’s seat frames to
the floor, were missing. EASA states
that this condition, if not corrected,
reduces the seat attachments strength,
and it could result in no longer retaining
the seats in place in the event of an
emergency or hard landing.

Differences Between This AD and the
EASA AD

We refer to flight hours as hours time-
in-service.

Related Service Information

Eurocopter has issued Alert Service
Bulletin No. 53A020, Revision 0, dated
February 17, 2010 (ASB), which
specifies checking for the presence of
screws and nuts on each side of the
pilot’s and co-pilot’s seat mount. If one
screw or one nut is missing, the ASB
specifies removing the affected seat,
checking for cup washers, and
performing the specified corrective
action to return the seat to conformity.

FAA'’s Evaluation and Unsafe Condition
Determination

This helicopter has been approved by
the aviation authority of France and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
this same type designs.

There are no helicopters of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
helicopters are placed on the U.S.
Registry in the future.

Costs of Compliance

There are no costs of compliance
since there are no helicopters of this
type design on the U.S. Registry.

FAA'’s Determination of the Effective
Date

Since there are currently no affected
U.S. registered helicopters, we have

determined that notice and opportunity
for prior public comment before issuing
this AD are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Requirements of This AD

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design that may become
registered in the United States.
Therefore, this AD is being issued to
require, within 85 hours time-in-service
(TIS), unless accomplished previously,
inspecting for the presence of 4 screws
and 4 nuts on each side of the copilot’s
seat mount and 1 screw and 1 nut on
each side of the pilot’s seat mount. If
any screw, nut, or cup washer is
missing, this AD requires removing the
seat and mount and, before further
flight, counter sinking the hole and
installing airworthy parts and replacing
the mount and seat. The actions must be
done by following specified portions of
the ASB described previously.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES. Include
“Docket No. FAA—-2011-1074;
Directorate Identifier 2010 SW 028 AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the docket web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477 78).

Regulatory Findings

We have determined that notice and
prior public comment are unnecessary
in promulgating this regulation;
therefore, it can be issued immediately

to correct an unsafe condition in aircraft
since none of these model helicopters

are registered in the United States. We
have also determined that this
regulation is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the AD docket.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive (AD) to
read as follows:

2011-21-11 Eurocopter France:
Amendment 39-16834; Docket No.
FAA-2011-1074; Directorate Identifier
2010-SW-028-AD.
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Applicability: Model EC225LP helicopters,
with an airworthiness certificate issued
before December 15, 2009, with FISHER
H140 pilot and co-pilot seats, part number
(P/N) 052010032000D61091, Eurocopter P/N
704A41120116, or with Eurocopter co-pilot
seat, P/N 332V08-0180-00, installed,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect a missing floor attachment screw,
nut, or washer to help prevent detachment of
the seat from the floor during an emergency
landing, do the following:

(a) Within 85 hours time-in-service (TIS),
inspect for the presence of 4 screws and 4
nuts on each side of the copilot’s seat mount
and 1 screw and 1 nut on each side of the
pilot’s seat mount by reference to Figures 1
through 4 of Eurocopter Alert Service
Bulletin No. 53A020, Revision 0, dated
February 17, 2010 (ASB).

(b) If any screw, nut, or cup washer is
missing, remove the seat and mount and
before further flight, countersink the hole and
install airworthy parts and replace the mount
and seat by following the Accomplishment
Instructions, paragraph 2.b.2.b., of the ASB.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, FAA, Attn: Gary Roach,
Aviation Safety Engineer, Rotorcraft
Directorate, Regulations and Guidance
Group, 2601 Meacham Blvd., Fort Worth,
Texas 76137, telephone (817) 222-5130, fax
(817) 222-5961, for information about
previously approved alternative methods of
compliance.

(d) The Joint Aircraft System/Component
Code is 2500: Cabin Equipment/Furnishings.
(e) The inspection and repair of the pilot
and co-pilot seats shall be done by following

the specified portions of Eurocopter Alert
Service Bulletin No. 53A020, Revision 0,
dated February 17, 2010. The Director of the
Federal Register approved this incorporation
by reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from American Eurocopter
Corporation, 2701 Forum Drive, Grand
Prairie, TX 75053—4005, telephone (800)
232-0323, fax (972) 641-3710, or at http://
www.eurocopter.com. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas, or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://www.archives.
gov/federal_register/code_of federal
regulations/ibr_locations.html.

(f) This amendment becomes effective on
November 14, 2011.

Note: The subject of this AD is addressed
in European Aviation Safety Agency AD No.
2010-0030, dated February 26, 2010.

Issued in Fort Worth, Texas, on September
29, 2011.

Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-27680 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-0792; Directorate
Identifier 2009-SW-19—-AD; Amendment 39—
16762; AD 2011-16-04]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky) Model
S-92A Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
Sikorsky Model S—92A helicopters. This
action requires making pen and ink
changes, inserting a copy of this AD, or
inserting specified temporary revisions
into the Limitations section of the
Rotorcraft Flight Manual (RFM) limiting
the maximum rolling groundspeed for a
normal landing or takeoff from 65 knots
to 50 knots for helicopters with a certain
serial-numbered landing gear retract
actuator (actuator). Instead of limiting
the groundspeed, replacing the affected
actuator with a modified actuator is
terminating action for the requirements
of this AD. This amendment is
prompted by a report of a main landing
gear that would not retract. The
manufacturer reports that certain
actuators were manufactured with
down-lock keys that did not meet the
specified minimum hardness
requirements. This condition, if not
corrected, could lead to a landing gear
collapse following a roll-on landing that
exceeds 50 knots groundspeed. These
actions are intended to prevent collapse
of a landing gear and subsequent loss of
control of the helicopter.
DATES: Effective November 14, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
December 27, 2011.
ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from Sikorsky
Aircraft Corporation, Attn: Manager,
Commercial Technical Support,
mailstop s581a, 6900 Main Street,
Stratford, CT, telephone (203) 383—-4866,
e-mail address tsslibrary@sikorsky.com,
or at http://www.sikorsky.com.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Michael Schwetz, Aviation Safety
Engineer, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7761, fax (781) 238-7170.

SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD for
Sikorsky Model S—92A helicopters. This
action requires making pen and ink
changes, inserting a copy of this AD, or
inserting certain temporary revisions
into the Limitations section of the RFM
limiting the maximum groundspeed for
a normal landing or takeoff to 50 knots
for helicopters with a certain serial-
numbered actuator installed. The
temporary revisions to the Limitations
section of the RFM also require
replacing the actuators if the landing
exceeds the 50 knot rolling groundspeed
before further flight or before towing the
helicopter; rolling ground taxi
operations are permitted. Replacing the
affected actuator with a modified
actuator is terminating action for the
requirements of this AD. The
manufacturer states that it anticipates
retrofitting the fleet with a modified
actuator within 3 years. This
amendment is prompted by a report that
certain actuators were manufactured
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with a down-lock pin that does not meet
the specified minimum hardness
requirements, which could lead to a
landing gear collapse following a roll-on
landing that exceeds 50 knots. These
actions are intended to prevent a
landing gear collapse and subsequent
loss of control of the helicopter.

We have reviewed Sikorsky Alert
Service Bulletin No. 92—-32-001, dated
May 2, 2008 (ASB), which describes the
unsafe condition, its cause, and the
temporary operating restrictions
intended to mitigate the unsafe
condition until modified actuators are
available. The ASB references and
includes Embraer Liebherr
Eqiupamentos do Brasil Service Bulletin
No. 2392-0850-32-02 Change No. 1,
dated May 15, 2008, which specifies
procedures for replacing the down-lock
key in the affected actuators.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design. Therefore, this AD is
being issued to limit the maximum
rolling groundspeed for a normal
landing or takeoff to 50 knots rolling
groundspeed. If the limitation is
exceeded on landing, the actuator must
be replaced with a modified actuator
before further flight or towing operation;
rolling ground taxi operations are
permitted. This AD requires making pen
and ink changes, inserting a copy of this
AD, or inserting the following
temporary revisions into the Limitations
section of the RFM: SA S92A-RFM-000,
Revision 2; SA S92A-RFM-002,
Revision 6; SA S92A-RFM-003,
Revision 5; SA S92A-RFM-004,
Revision 5; SA S92A-RFM-005,
Revision 4; or SA S92A-RFM—-006,
Revision 3; all approved on January 7,
2011. Instead of limiting the
groundspeed, replacing each actuator
without the modification letter “B”
stamped on the nameplate with an
airworthy modified actuator with a
letter “B” stamped on the nameplate
constitutes terminating action for the
requirements of this AD.

The short compliance time of before
further flight is required because the
previously described critical unsafe
condition can adversely affect the
structural integrity and controllability of
the helicopter. Therefore, limiting the
maximum groundspeed for normal
landing or takeoff to 50 knots to reduce
the likelihood of a landing gear collapse
is required before further flight and this
AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable and that good

cause exists for making this amendment
effective in less than 30 days.

We estimate that this AD will affect
42 helicopters. It will take a minimal
amount of time to make the limitation
changes. If the operator replaces an
affected actuator with a modified
actuator, it will take about 8 work hours
at an average labor rate of $85 per work
hour. Required parts will cost about
$7,841 per helicopter. Based on these
figures, we estimate the total cost
impact of the AD on U.S. operators to
be $357,882, assuming all the helicopter
operators install modified actuators.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include “Docket No. FAA-2011-0792;
Directorate Identifier 2009-SW-19-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2011-16-04 Sikorsky Aircraft Corporation:
Amendment 39-16762. Docket No.
FAA-2011-0792; Directorate Identifier
2009-SW-19-AD.

Applicability: Model S-92A helicopters
with landing gear retract actuator (actuator),
part number (P/N) 92250-00800-103, with a
serial number (S/N) 101-00026 through 101—
00237, without the modification letter “B”
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stamped on the nameplate, certificated in any
category.

Compliance: Before further flight, unless
previously accomplished.

To prevent a landing gear collapse and
subsequent loss of control of the helicopter,
do the following:

(a) Revise the operating limitations,
“Airspeed Limits” section of the rotorcraft
Flight Manual (RFM) by one of the following
methods:

(1) Insert Sikorsky “Temporary Revisions”
SA S92A-RFM-000, Revision 2; SA S92A—
RFM-002, Revision 6; SA S92A-RFM-003,
Revision 5; SA S92A-RFM-004, Revision 5;
SA S92A-RFM-005, Revision 4; or SA
S92A-RFM-006, Revision 3; all approved
January 7, 2011; or

(2) Insert a copy of this AD; or

(3) Make pen and ink changes with the
following limitations:

“Maximum rolling groundspeed for normal
takeoff or normal landing is 50 knots.”

“After a landing with a rolling
groundspeed in excess of 50 knots, any
further takeoffs or towing operation is
prohibited. Rolling ground taxi operations of
less than 50 knots are permitted.”

(b) Following a landing with a rolling
groundspeed in excess of 50 knots, or as an
alternative to revising the operating
limitations section of the RFM in compliance
with this AD, before further flight, replace
each affected actuator that does not have the
modification letter “B” stamped on the
nameplate with an airworthy actuator that
has the modification letter “B” stamped on
the nameplate.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Boston Aircraft
Certification Office, FAA, ATTN: Michael
Schwetz, Aviation Safety Engineer, 12 New
England Executive Park, Burlington, MA
01803, telephone (781) 238-7761, fax (781)
238-7170, for information about previously
approved alternative methods of compliance.

Note: Sikorsky Alert Service Bulletin No.
92-32-001, dated May 2, 2008, which is not
incorporated by reference, contains
additional information about the subject of
this AD.

(d) The Joint Aircraft System/Component
(JASC) Code is 3233: Landing Gear Actuator.

(e) This amendment becomes effective on
November 14, 2011.

Issued in Fort Worth, Texas, on July 14,
2011.
Kim Smith,
Manager, Rotorcraft Directorate, Aircraft
Certification Service.
[FR Doc. 2011-27773 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0909; Directorate
Identifier 2010-SW-026—AD; Amendment
39-16835; AD 2011-21-12]

RIN 2120-AA64

Airworthiness Directives; Erickson Air-
Crane Incorporated Model S-64F
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
Erickson Air-Crane (Erickson Air-Crane)
Model S—64F helicopters. The
amendment requires, at specified
intervals, certain inspections of the
rotating swashplate assembly
(swashplate) for a crack. If a crack is
found, this AD also requires, before
further flight, replacing the swashplate
with an airworthy swashplate. This AD
is prompted by a report from the
manufacturer of a swashplate cracking
during fatigue testing. We are issuing
this AD to prevent loss of a swashplate
due to a fatigue crack, loss of control of
the main rotor system, and subsequent
loss of control of the helicopter.

DATES: Effective December 1, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 1, 2011.

ADDRESSES: For service information
identified in this AD, contact Erickson
Air-Crane Incorporated, 3100 Willow
Springs Road, P.O. Box 3247, Central
Point, OR 97502, telephone (541) 664—
5544, fax (541) 664—2312.

Examining the AD Docket: You may
examine the AD docket, any comments,
and other information in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Michael Kohner, ASW-170, Aviation
Safety Engineer, Rotorcraft Directorate,
Rotorcraft Certification Office, Fort
Worth, Texas 76137, telephone (817)
222-5170, fax (817) 222-5783.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a Notice of Proposed
Rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to Erickson Air-Crane Model S—
64F helicopters on September 3, 2010.
That NPRM was published in the
Federal Register on September 16, 2010
(75 FR 56487). That NPRM proposed to
require, at specified intervals, certain
visual inspections of the swashplate for
a crack. Also, the AD proposed, at
specified intervals a fluorescent-
penetrant inspection (FPI) of the
swashplate for a crack. If a crack is
found, that NPRM proposed, before
further flight, replacing the swashplate
with an airworthy swashplate.

Comments

We gave the public an opportunity to
participate in developing this AD. We
received no comment on the NPRM or
on our determination of the cost to the
public. Therefore, based on our review
and evaluation of the available data, we
have determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect 7
helicopters of U.S. registry and will take
about:

e .5 hour for the visual inspection;

¢ 1 hour for the 10-power or higher
magnifying glass inspection;

e 35 hours for the 1,000-hour FPI; and

e 32 hours to replace a swashplate at
an average labor rate of $85 per work
hour.

Required parts will cost about $25,000
per helicopter. Based on these figures,
we estimate the cost of this AD on U.S.
operators is $229,145, assuming 40 15-
hour visual inspections; 4 150-hour 10-
power magnifying glass inspections; 1
1000-hour FPI and 1 swashplate
replacement for each helicopter for the
entire fleet of S—-64F helicopters for each
year.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-21-12 Erickson Air-Crane
Incorporated: Amendment 39-16835;
Docket No. FAA—2010-0909; Directorate
Identifier 2010-SW-026—AD.

Applicability: Model S—-64F helicopters,
with rotating swashplate assembly
(swashplate), part number (P/N) 65104—
11001-051, installed, certificated in any
category.

Compliance: Required as indicated.

To prevent loss of a swashplate due to a
fatigue crack, loss of control of the main rotor
system, and subsequent loss of control of the
helicopter, do the following:

(a) Within 15 hours time-in-service (TIS),
unless accomplished previously, and
thereafter at intervals not to exceed 15 hours
TIS, clean and visually inspect the
swashplate for a crack in areas A through F
as depicted in Figure 1 of Erickson Air-Crane
Service Bulletin 64B10-10, Revision 2, dated
April 1, 2008 (SB).

(b) Within 150 hours TIS, unless
accomplished previously, and thereafter at
intervals not to exceed 150 hours TIS, clean
the swashplate and, using a 10-power or
higher magnifying glass, visually inspect for
a crack in areas A through F as depicted in
Figure 1 of the SB.

(c) Within 1,000 hours TIS since the last
fluorescent-penetrant inspection (FPI) and
thereafter at intervals not to exceed 1,000
hours TIS, remove the swashplate from the
rotor head, disassemble and remove the paint
from the swashplate, and FPI the swashplate
for a crack in accordance with ATSM E1417,
Type I, Methods A or C.

(d) If a crack is found in the swashplate,
before further flight, replace the swashplate
with an airworthy swashplate.

(e) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Rotorcraft
Certification Office, Rotorcraft Directorate,
ATTN: DOT/FAA Southwest Region, Michael
Kohner, ASW-170, Aviation Safety Engineer,
Fort Worth, Texas 76137, telephone (817)
222-5170, fax (817) 222-5783, for
information about previously approved
alternative methods of compliance.

(f) The Joint Aircraft System/Component
(JASC) Code is 6230: Main Rotor Mast/
Swashplate.

(g) The inspections shall be done in
accordance with the specified portions of
Erickson Air-Crane Service Bulletin 64B10—
10, Revision 2, dated April 1, 2008. The
Director of the Federal Register approved this
incorporation by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from Erickson Air-
Crane Incorporated, 3100 Willow Springs
Road, P. O. Box 3247, Central Point, OR
97502, telephone (541) 664—5544, fax (541)
664—2312. Copies may be inspected at the
FAA, Office of the Regional Gounsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas, or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://www.archives.
gov/federal register/code of federal
regulations/ibr locations.html.

(h) This amendment becomes effective on
December 1, 2011.

Issued in Fort Worth, Texas, on September
29, 2011.
Kim Smith,
Manager, Rotorcraft Directorate, Aircraft
Certification Service.
[FR Doc. 2011-27775 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1033; Directorate
Identifier 2009-SW-43—-AD; Amendment 39—
16815; AD 2011-20-05]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France (Eurocopter) Model EC225LP
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
Eurocopter Model EC225LP helicopters.
This AD requires inspecting the dome
fairing support for a crack at the dome
fairing attachment point. If a crack is
found, this AD requires replacing the
dome fairing support and the associated
coning stop support assembly before
further flight. If no crack is found, this
AD requires repetitive inspections and
retorquing the screws at specified
intervals. This AD is prompted by the
discovery of two fatigue cracks in the
dome fairing attachment on the dome
fairing support. This condition, if not
corrected, could lead to the loss of the
dome fairing in flight, causing damage
to the helicopter and injury to people on
the ground.

DATES: Effective November 14, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
December 27, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, TX 75053—4005,
telephone (800) 232—-0323, fax (972)
641-3710, or at http://
www.eurocopter.com.
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Examining the Docket:

You may examine the docket that
contains the AD, any comments, and
other information on the Internet at
http://www.regulations.gov, or in person
at the Docket Operations office between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Operations office (telephone
(800) 647-5527) is located in Room
W12-140 on the ground floor of the
West Building at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer, FAA,
Regulations and Policy Group, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone: (817) 222-5130; fax:
817-222-5961.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2009-0023,
dated February 20, 2009, to correct an
unsafe condition for the Eurocopter
Model EC225LP helicopters. EASA
advises that two fatigue cracks were
discovered in the dome fairing
attachment on the dome fairing support
due to the loss of the tightening torque
of the screws which secure the
assembly. Since then, Eurocopter has
developed a modification (MOD) which
includes installation of redesigned parts
with “modified geometrics” in the main
rotor hub area.

Related Service Information

Eurocopter has issued Emergency
Alert Service Bulletin No. 05A005,
Revision 1, dated February 3, 2009
(EASB 05A005), which applies to FAA
type-certificated Model EC225LP
helicopters and non-FAA type
certificated Model EC725AP military
helicopters. Eurocopter also issued
Service Bulletin No. 62—-007, Revision 1,
dated July 10, 2009, which applies to
FAA type-certificated Model EGC225LP
helicopters, and specifies reinforcing
the cone restrainer support, MOD
0743718. EASB 05A005 specifies
checking the dome fairing support for a
crack and readjusting the tightening
torque of the dome fairing-to-dome
fairing support attachment screws. If a
crack is found, the EASB specifies
complying with MOD 0743718 before
resuming flight. Eurocopter states that
installing this MOD exempts the
operator from the monitoring
requirements. They also state that this
MOD reinforces the coning stop support

and improves the dome fairing support
attachment on the coning stop support.
The EASA classified this service
information as mandatory and issued
EASA AD No. 2009-0023, dated
February 20, 2009, to ensure the
continued airworthiness of these
helicopters.

FAA'’s Evaluation and Unsafe Condition
Determination

This helicopter model has been
approved by the aviation authority of
France and is approved for operation in
the United States. Pursuant to our
bilateral agreement with France, EASA,
their technical representative, has
notified us of the unsafe condition
described in the EASA AD. We are
issuing this AD because we evaluated
all information provided by EASA and
determined an unsafe condition exists
and is likely to exist or develop on other
helicopters of the same type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Registry
in the future.

Differences Between This AD and the
EASA AD

This AD differs from the EASA AD in
that we:

e Use “hours time-in-service” rather
than “flight hours.”

e Do not impose a calendar date
compliance time.

e Use the term “inspect” rather than
“check.”

Costs of Compliance

There are no costs of compliance
since there are no helicopters of this
type design on the U.S. Registry.

FAA’s Determination of the Effective
Date

Since there are currently no affected
U.S. registered helicopters, we have
determined that notice and opportunity
for prior public comment before issuing
this AD are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Requirements of This AD

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design registered in the
United States. Therefore, this AD is
being issued to prevent loss of the dome
fairing in flight, causing damage to the
helicopter and injury to people on the
ground. This AD requires inspecting for
a crack in the dome fairing support at
the dome fairing attachment points. If a

crack is found, this AD requires
replacing the dome fairing support and
the associated coning stop support
assembly before further flight. If no
crack is found, this AD requires
repetitive inspections and retorquing
the screws securing the dome fairing
support to the dome fairing at specified
intervals. This AD is prompted by the
discovery of two fatigue cracks in the
dome fairing attachment on the dome
fairing support. Accomplishing
Eurocopter MOD 0743718 constitutes
terminating action for the requirements
of this AD.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES. Include
“Docket No. FAA-2011-1033;
Directorate Identifier 2009—-SW-43—-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the docket web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Regulatory Findings

We have determined that notice and
prior public comment are unnecessary
in promulgating this regulation;
therefore, it can be issued immediately
to correct an unsafe condition in aircraft
since none of these model helicopters
are registered in the United States. We
have also determined that this
regulation is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
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significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the AD docket.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by Reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2011-20-05 Eurocopter France
(Eurocopter): Amendment 39-16815;
Docket No. FAA-2011-1033; Directorate
Identifier 2009-SW—-43—-AD.

Applicability: Model EC225LP helicopters,
certificated in any category, that have not
been modified in accordance with Eurocopter
Modification (MOD) 0743718.

Compliance: Required as indicated.

To prevent loss of the dome fairing in
flight, damage to the helicopter, and injury to
people on the ground, accomplish the
following:

(a) Within 15 hours time-in-service (TIS),
unless accomplished previously, inspect for

a crack in the dome fairing support at the
dome fairing attachment points.

(1) If a crack is found in the dome fairing
support or at a dome fairing attachment
point, before further flight, replace the dome
fairing support and the associated coning
stop support assembly.

(2) If no crack is found, thereafter at
intervals not exceeding 165 hours TIS,
inspect for a crack in the dome fairing
support, and re-torque the screws securing
the dome fairing support to the dome fairing.

Note 1: Eurocopter Emergency Alert
Service Bulletin No. 05A005, Revision 1,
dated February 3, 2009, and Service Bulletin
No. 62—-007, Revision 1, dated July 10, 2009,
which are not incorporated by reference,
contain additional information about the
subject of this AD.

(b) Accomplishing Eurocopter MOD
0743718 constitutes terminating action for
the requirements of this AD.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, FAA, Attn: Gary Roach,
Aviation Safety Engineer, FAA, Regulations
and Policy Group, 2601 Meacham Blvd., Fort
Worth, Texas 76137; telephone: (817) 222—
5130; fax: 817—-222-5961, for information
about previously approved alternative
methods of compliance.

(d) A special flight permit will not be
issued.

(e) The Joint Aircraft System/Component
(JASC) Code is 6300: Main Rotor Drive
System.

(f) This amendment becomes effective on
November 14, 2011.

Note 2: The subject of this AD is addressed
in European Aviation Safety Agency AD No.
2009-0023, dated February 20, 2009.

Issued in Fort Worth, Texas, on September
13, 2011.

Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27771 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1096; Directorate
Identifier 2011-NM-185-AD; Amendment
39-16848; AD 2011-22-06]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-215-1A10, CL-215—-
6B11 (CL-215T Variant), and CL-215-
6B11 (CL-415 Variant) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-215-1A10,
CL-215-6B11 (CL-215T Variant), and
CL-215-6B11 (CL—415 Variant)
airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) originated by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as:

Multiple cracks were reported on the Main
Landing Gear (MLG) upper member forward
lug, part numbers 160-714-3 (L/H) and 160-
714—4 (R/H). An investigation determined the
cause to be fatigue cracks at the base of the
step radius with multiple initiation sites. The
fatigue cracking may compromise the
structural integrity of the MLG during takeoff
or landing, leading to failure.

* * * * *

This AD requires actions that are
intended to address the unsafe
condition described in the MCALI

DATES: This AD becomes effective
November 14, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 14, 2011.

We must receive comments on this
AD by December 12, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Aziz
Ahmed, Aerospace Engineer, Airframe
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and Mechanical Systems Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228—7329; fax
(516) 794—-5531.

SUPPLEMENTARY INFORMATION:

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2011-35,
dated August 29, 2011 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

Multiple cracks were reported on the Main
Landing Gear (MLG) upper member forward
lug, part numbers 160-714-3 (L/H) and 160—
714—4 (R/H). An investigation determined the
cause to be fatigue cracks at the base of the
step radius with multiple initiation sites. The
fatigue cracking may compromise the
structural integrity of the MLG during takeoff
or landing, leading to failure.

This [Canadian] directive mandates
repetitive eddy current inspections and a
one-time fluorescent penetrant inspection of
the MLG upper member forward lugs to
determine fleet condition. Pending fleet
inspection results, further action may result
to mitigate the risk of failure due to fatigue
cracks.

The action includes inspecting for any
cracks. The corrective action is
replacing the forward lug of the MLG
upper member with a new forward lug
if any crack is found. You may obtain
further information by examining the
MCAI in the AD docket.

Relevant Service Information

Bombardier has issued Alert Service
Bulletin 215-A548, dated July 15, 2011;
Alert Service Bulletin 215-A4451, dated
July 15, 2011; Alert Service Bulletin
215—-A547, dated July 8, 2011; and Alert
Service Bulletin 215-A4450, dated July
8, 2011. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between the AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because multiple cracks were
reported on the forward lug of the upper
member of the MLG. An investigation
determined the cause to be fatigue
cracking at the base of the step radium
with multiple initiation sites. The
fatigue cracking could adversely affect
the structural integrity of the MLG
during takeoff or landing. Therefore, we
determined that notice and opportunity
for public comment before issuing this
AD are impracticable and that good
cause exists for making this amendment
effective in fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2011-1096;
Directorate Identifier 2011-NM—-185—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-22-06 Bombardier, Inc.: Amendment
39-16848. Docket No. FAA-2011-1096;
Directorate Identifier 2011-NM-185-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 14, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.,
airplanes, certificated in any category,
identified in paragraphs (c)(1), (c)(2), and
(c)(3) of this AD.

(1) Model CL-215-1A10 airplanes, serial
numbers 1051 through 1125 inclusive;

(2) Model CL.—215-6B11 (CL-215T Variant)
airplanes, serial numbers 1056 through 1125
inclusive; and

(3) Model CL-215-6B11 (CL—415 Variant)
airplanes, serial numbers 2001 through 2990
inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing Gear.

Reason

(e) The mandatory continued airworthiness
information (MCALI) states:

Multiple cracks were reported on the Main
Landing Gear (MLG) upper member forward
lug, part numbers 160-714-3 (L/H) and 160-
714—4 (R/H). An investigation determined the
cause to be fatigue cracks at the base of the
step radius with multiple initiation sites. The
fatigue cracking may compromise the
structural integrity of the MLG during takeoff
or landing, leading to failure.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Eddy Current Inspections

(g) Within 50 flight hours after the effective
date of this AD: Perform an in situ eddy
current inspection for cracks on the forward
lug of the MLG upper member, part numbers
160-714-3 (left hand) and 160-714—4 (right
hand), in accordance with the
Accomplishment Instructions of Bombardier
Alert Service Bulletin 215-A548, dated July
15, 2011 (for Model CL-215-1A10 airplanes,
and Model CL-215-6B11 (CL-215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215-A4451, dated July 15, 2011 (for
Model CL-215-6B11 (CL—415 Variant)
airplanes).

(1) If any crack is found: Before further
flight, replace the forward lug of the MLG
upper member with a new forward lug, in
accordance with the Accomplishment
Instructions of Bombardier Alert Service
Bulletin 215-A548, dated July 15, 2011 (for
Model CL-215-1A10 airplanes, and Model
CL-215-6B11 (CL-215T Variant) airplanes);

or Bombardier Alert Service Bulletin 215—
A4451, dated July 15, 2011 (for Model CL—
215-6B11 (CL—415 Variant) airplanes).
Thereafter, repeat the in situ eddy current
inspection at intervals not to exceed 165 land
landings.

(2) If no crack is found: Repeat the in situ
eddy current inspection at intervals not to
exceed 165 land landings, in accordance with
the Accomplishment Instructions of
Bombardier Alert Service Bulletin 215—-A548,
dated July 15, 2011 (for Model CL-215-1A10
airplanes, and Model CL-215-6B11 (CL—
215T Variant) airplanes); or Bombardier Alert
Service Bulletin 215-A4451, dated July 15,
2011 (for Model CL-215-6B11 (CL—415
Variant) airplanes).

Fluorescent Penetrant Inspection

(h) Within two months after the effective
date of this AD: Perform a one-time
fluorescent penetrant inspection for cracks
on the forward lug of the MLG upper
member, part numbers 160-714-3 (left hand)
and 160-714—4 (right hand), in accordance
with the Accomplishment Instructions of
Bombardier Alert Service Bulletin 215-A547,
dated July 8, 2011 (for Model CL-215-1A10
airplanes, and Model CL-215-6B11 (CL—
215T Variant) airplanes); or Bombardier Alert
Service Bulletin 215—-A4450, dated July 8,
2011 (for Model CL-215-6B11 (CL—415
Variant) airplanes). If any crack is found,
before further flight, replace the forward lug
of the MLG upper member with a new
forward lug, in accordance with the
Accomplishment Instructions of Bombardier
Alert Service Bulletin 215—-A547, dated July
8, 2011 (for Model CL-215—-1A10 airplanes,
and Model CL-215-6B11 (CL-215T Variant)
airplanes); or Bombardier Alert Service
Bulletin 215-A4450, dated July 8, 2011 (for
Model CL-215-6B11 (CL—415 Variant)
airplanes).

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

If any cracking is found during any in situ
eddy current inspection specified in
paragraph (g) of this AD, and the forward lug
of the MLG upper member is replaced, this
AD requires repetitive in situ eddy current
inspections, thereafter, at intervals not to
exceed 165 land landings. Canadian
Airworthiness Directive CF—2011-35, dated
August 29, 2011, does not include this
requirement.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the New York ACO, send it to
Attn: Program Manager, Continuing
Operational Safety, FAA, New York ACO,
1600 Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone 516—-228-7300;

fax 516-794-5531. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Special Flight Permits: Special flight
permits, as described in Section 21.197 and
Section 21.199 of the Federal Aviation
Regulations (14 CFR 21.197 and 21.199), are
not allowed.

Related Information

(k) Refer to MCAI Canadian Airworthiness
Directive CF—2011-35, dated August 29 2011;
Bombardier Alert Service Bulletin 215-A548,
dated July 15, 2011; Bombardier Alert
Service Bulletin 215-A4451, dated July 15,
2011; Bombardier Alert Service Bulletin 215—
A547, dated July 8, 2011; and Bombardier
Alert Service Bulletin 215-A4450, dated July
8, 2011; for related information.

Material Incorporated by Reference

(1) You must use Bombardier Alert Service
Bulletin 215—-A548, dated July 15, 2011;
Bombardier Alert Service Bulletin 215—
A4451, dated July 15, 2011; Bombardier Alert
Service Bulletin 215—-A547, dated July 8,
2011; and Bombardier Alert Service Bulletin
215—A4450, dated July 8, 2011; as applicable;
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr_
locations.html.

Issued in Renton, Washington, on October
13, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27599 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1034; Directorate
Identifier 2011-SW-014-AD; Amendment
39-16816; AD 2011-20-06]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Model AB139 and AW139
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for Agusta S.p.A. (Agusta) Model AB139
and AW139 helicopters. This action
retains the requirements in the existing
AD and adds a daily check of the
tailboom panels to detect bulging or
deformation of the tailboom outer skin
panels. If there is bulging or
deformation, this AD requires a
mechanic to do a tap inspection for
debonding. If the debonded area
exceeds a certain limit, this AD requires
modifying the tailboom. Also, when an
area of debond does not exceed the
limits, this AD requires, before further
flight, repairing the debonded area of
the tailboom or replacing the tailboom.
This action also adds a tap inspection
for additional tailboom panels and
requires the inspection on both sides of
the tailboom. This amendment is
prompted by the determination that
more inspections are required and to
limit the applicability only to those
helicopters with tailboom assemblies
that have not been modified. Modifying
the tailboom assembly is terminating
action for the requirements of this AD.
The actions specified in this AD are
intended to detect damage in the
tailboom to prevent failure of a tailboom
and subsequent loss of control of a
helicopter.

DATES: Effective November 14, 2011.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
14, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
December 27, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from Agusta, Via
Giovanni Agusta, 520 21017 Cascina
Costa di Samarate (VA), Italy, telephone
39 0331-229111, fax 39 0331-229605/
222595, or at http://customersupport.
agusta.com/technical_advice.php.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Policy Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5122, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: Based on
the European Aviation Safety Agency
(EASA) AD No. 2009-0198 E, dated
September 16, 2009, we issued
Emergency AD 2009-19-51, to all
known U.S. owners and operators of
Agusta Model AB139 and AW139
helicopters. We then issued a Final rule;
request for comments for AD 2009—-19—
51, Amendment 39-16129, on January
11, 2010 (75 FR 3615, January 22, 2010).
That AD requires inspecting the
tailboom panels for debonding and if
the debonding area exceeds a certain
limit, repairing the tailboom. That
action was prompted by a Model
AW139 helicopter tailboom bending
and collapsing during taxiing. That
condition, if not corrected, could result
in failure of a tailboom and subsequent
loss of control of the helicopter.

Since issuing AD 2009-19-51, we
have determined that additional
inspections are needed on certain
tailboom configurations. This
determination was based on findings
from the previous inspections required

by AD 2009-19-51. Also, the
manufacturer has introduced tailboom
reinforcement structural retro
modification (MOD), part number (P/N)
3G5309P01812, to reinforce the
structure of the tailboom.

After reports of debonding of fuselage
tailboom panels, EASA, which is the
Technical Agent for the Member States
of the European Union, issued the
following ADs to correct an unsafe
condition for the specified Agusta
model helicopters:

e No. 2009-0234-E, dated October
28, 2009, introduced additional
inspections of the tailboom panels.

e No. 2009-0234-F R1, dated October
29, 2009, added some serial numbers.

e No. 2011-0019, dated February 3,
2011, limits the applicability only to
those helicopters with tailboom
assemblies that have not been modified
according to MOD, P/N 3G5309P01812,
and requires modifying the tailboom
assemblies with MOD, P/N
3G5309P01812, and to contact Agusta if
there is an area of debond that exceeds
the specified limits.

Related Service Information

Agusta has issued Alert Bollettino
Tecnico (ABT) No. 139-195, Revision B,
dated February 2, 2010, which
supersedes ABT No. 139-193 and No.
139-194, both dated September 3, 2009.
Based on findings from the inspections
specified in ABT No. 139-193 and No.
139-194 on specific tailboom
configurations, the revised ABT
specifies a tighter inspection schedule
and more frequent tapping inspections
on two specific areas. The revised ABT
retains the 50-flight hour tapping
inspection specified by the superseded
ABTs for inspecting the affected
tailboom panels for signs of debonding
and contacting the manufacturer for
repair instructions. EASA classified the
revised ABT as mandatory and issued
AD No. 2009-0234-E, dated October 28,
2009, and subsequently 2009-0234-E
R1, dated October 29, 2009, and 2011—
0019 dated February 3, 2011, to ensure
the continued airworthiness of these
helicopters.

FAA’s Evaluation and Unsafe Condition
Determination

These helicopters have been approved
by the aviation authority of Italy and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with Italy, EASA, their
technical representative, has notified us
of the unsafe condition described in AD
2011-0019. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to


http://customersupport.agusta.com/technical_advice.php
http://customersupport.agusta.com/technical_advice.php
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

66624

Federal Register/Vol. 76, No. 208/ Thursday, October 27, 2011/Rules and Regulations

exist or develop on other helicopters of
these same type designs.

Differences Between This AD and the
EASA AD

We refer to flight hours as hours time-
in-service (TIS). Also, we do not require
you to contact the manufacturer.
Finally, we require the inspection on
both sides of the tailboom, and the
EASA AD only requires the inspection
on the right side of the tailboom. We do
not require a specific part-numbered
platform to do the inspections, and the
EASA AD requires using Platform (CG—
07-00), P/N 2004-5007-B or approved
equivalent.

Comments

The comment period for AD 2009-19-
51 closed on March 23, 2010. We have
considered the two comments received
from one commenter.

The commenter states that Agusta
ABT No. 139-195, Revision A, dated
October 27, 2009, supersedes ABT No.
139-193 and 139-194, and recommends
referencing ABT 139-195 in the AD.
The commenter also recommends
relocating Note 1 because the current
location in the AD can cause confusion.

We agree with the commenter, but
ABT No. 139-195 has been revised to
Revision B. Therefore, we reference
ABT 139-195, Revision B, dated
February 2, 2010, in this superseding
AD. The comment about relocating Note
1 is not adopted because the ABT is
referenced in the accomplishment
instructions of this AD rather than in a
Note.

FAA’s Determination and Requirements
of This AD

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design. Therefore, this AD is
being issued to detect damage in the
tailboom to prevent failure of a tailboom
and subsequent loss of control of a
helicopter. This AD requires a daily
check of each tailboom panel to detect
outer skin bulging or deformation of the
tailboom. This AD allows a pilot
holding at least a private pilot certificate
to perform this check because it
involves only a visual check for outer
skin bulging or deformation of the
tailboom and does not require the use of
tools and can be performed equally well
by a pilot or a mechanic. If there is
bulging or deformation on a skin panel,
this AD requires a mechanic to use an
aluminum hammer, P/N 109-3101-58—
2, to tap inspect the area around the
bulge or deformation for debonding.
This AD also requires tap inspecting the
tailboom panels for debonding at 25-
hour TIS intervals in certain areas on

three part-numbered tail assemblies
with certain serial numbers and at 50-
hour TIS intervals for all affected tail
assemblies except those that are
required to be inspected within this 25-
hour TIS interval. If there is any
debonding that is not within the
acceptable limits, before further flight,
installing tailboom structural
reinforcement MOD, P/N
3G5309P01812, is required. If there is
any debonding that is within the
acceptable limits, before further flight,
repairing the tailboom is required.
Modifying the tailboom per MOD, P/N
3G5309P01812, is terminating action for
the requirements of this AD.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability and
structural integrity of the helicopter.
Therefore, because a daily check of the
tailboom panels for outer skin bulgings
or deformation and the tailboom panel
inspections for debonding at 25-hour
and 50-hour TIS is a very short time
interval, this AD must be issued
immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Costs of Compliance

We estimate that this AD will affect
about 76 helicopters. We also estimate
that it will take a minimal amount of
time to do the daily check and about 2
work-hours per recurring inspection per
helicopter to inspect the tailboom
panels for debonding. The average labor
rate is $85 per work-hour. Installing
MOD, P/N 3G5309P01812, would
require 192 work-hours at a parts cost of
$52,300. Based on these figures,
assuming there are 12 recurring
inspections and 8 tailboom
modifications, we estimate the cost of
this AD on U.S. operators is $704,000.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include “Docket No. FAA-2011-1034;
Directorate Identifier 2011-SW-014—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of

the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the docket web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
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is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by Reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing Amendment 39-16129; (75 FR
3615, January 22, 2010), and by adding
a new airworthiness directive (AD),
Amendment 39-16816, to read as
follows:

2011-20-06 Agusta S.p.A.: Amendment 39—
16816. Docket No. FAA—-2011-1034;
Directorate Identifier 2011-SW-014—-AD.
Supersedes AD 2009-19-51,
Amendment 39-16129; Docket No.
FAA-2009-1125, Directorate Identifier
2009-SW-50—-AD.

Applicability: Model AB139 and AW139
helicopters, with a tail assembly, part
number (P/N) 3G5350A00132,
3G5350A00133, 3G5350A00134, or
3G5350A00135, except those with tailboom
reinforcement structural retro-modification
(MOD), P/N 3G5309P01812, installed,
certificated in any category.

Compliance: Required as indicated.

To detect damage to the tailboom to
prevent failure of a tailboom and subsequent
loss of control of a helicopter, do the
following:

(a) For all affected helicopters, before
further flight, visually check all tailboom
panels on both sides of the tailboom for skin
bulging or deformation. Pay particular
attention to the previously repaired areas.
This visual check may be performed by an
owner/operator (pilot) holding at least a
private pilot certificate and must be entered
into the helicopter records showing
compliance with paragraph (a) of this AD in
accordance with 14 CFR 43.9(a)(1)-(4) and
91.417(a)(2)(v).

(b) If there is bulging or deformation of a
tailboom panel skin, before further flight,
using an aluminum hammer (GF-06-00), P/
N 109-3101-58-2 (aluminum hammer), tap
inspect the area around the bulge or
deformity for debonding. Mark the
boundaries of the debond area and measure
the size of the marked area.

(c) For helicopters with a tailboom
assembly, P/N 3G5350A00132,
3G5350A00133, or 3G5350A00134, and a
serial number (S/N) with a prefix of “A” up
to and including S/N 7/109 for the short nose
configuration and a S/N with a prefix of “A”
up to and including S/N 7/063 for the long-
nose configuration, within 25 hours time-in-
service (TIS) from the last inspection or
within 7 days, whichever occurs first, unless
done previously, and thereafter at intervals
not to exceed 25 hours TIS, tap inspect each
tailboom panel on both sides of the tailboom
in AREAs 3 and 5 for debonding, using an
aluminum hammer as depicted in Figure 2 of
Agusta Alert Bollettino Tecnico No. 139-195,
Revision B, dated February 2, 2010 (ABT).
First, inspect AREA 5 then AREA 3. You do
not need to tap inspect the longeron area
contained in AREA 3. Pay particular
attention to previously repaired areas.

(d) For all affected helicopters, except
those with tailboom assembly part numbers
and serial numbers described in paragraph
(c) of this AD, within 50 hours TIS, unless
done previously, and thereafter at intervals
not to exceed 50 hours TIS, tap inspect each
tailboom panel on both sides of the tailboom
for debonding using an aluminum hammer.
Pay particular attention to the previously
repaired areas.

(e) If there is any debonding, mark the
debond area and measure the size of the
marked area.

(f) Before further flight, install tailboom
structural reinforcement per MOD, P/N
3G5309P01812; if:

(1) The mathematical area of a single
debond is equal to or greater than 320 mm?
and is wholly within AREA 3 as depicted in
Figure 2 of the ABT;

(2) The mathematical area of a single
debond is equal to or exceeds 150 mm? if the
debond occurs in area 1, 2, 4, or 5 as depicted
in Figure 2 of the ABT; or

(3) The distance between the edges of any
two debonded areas is less than 3 times the
largest debond dimension of the two
debonded areas measured on a line between
the centers of the two debonded areas; or

(4) A debond is within 3 mm from any
bond joint edge.

(g) If none of the criteria of paragraphs
(f)(1) through (f)(4) of this AD are met, before
further flight, repair the debonded area of the
tailboom using FAA engineering approved
data and procedures or replace the tailboom
with an airworthy tailboom.

(h) Moditying the tailboom per MOD, P/N
3G5309P01812, is terminating action for the
requirements of this AD.

(i) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, FAA Attn: Sharon
Miles, ASW—-111, Aviation Safety Engineer,
Rotorcraft Directorate, Regulations and
Guidance Group, 2601 Meacham Blvd, Fort
Worth, Texas 76137, telephone (817) 222—
5122, fax (817) 222-5961, for information
about previously approved alternative
methods of compliance.

(j) The Joint Aircraft System/Component
(JASC) Code is 5302: Rotorcraft Tailboom.

(k) The inspections shall be done on both
sides of the tailboom by following the

specified portions of Agusta Alert Bollettino
Tecnico No. 139-195, Revision B, dated
February 2, 2010. The Director of the Federal
Register approved this incorporation by
reference in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Agusta, Via Giovanni Agusta, 520 21017
Cascina Costa di Samarate (VA), Italy,
telephone 39 0331-229111, fax 39 0331—
229605/222595, or at http://customersupport.
agusta.com/technical_advice.php. Copies
may be inspected at the FAA, Office of the
Regional Counsel, Southwest Region, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas, 76137, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal_regulations/ibr_
locations.html.

(1) This amendment becomes effective on
November 14, 2011.

Note: The subject of this AD is addressed
in European Aviation Safety Agency AD No.
2011-0019, dated February 3, 2011

Issued in Fort Worth, Texas, on September
13, 2011.

Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27690 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 4

[Docket No. TTB-2011-0002; T.D. TTB-95;
Re: Notice No. 116]

RIN 1513-AA42
Approval of Grape Variety Names for
American Wines

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.

SUMMARY: This document adopts, as a
final rule, a proposal to amend the
Alcohol and Tobacco Tax and Trade
Bureau regulations by adding a number
of new names to the list of grape variety
names approved for use in designating
American wines, and to include in the
list several separate entries for
synonyms of existing entries so that
readers can more readily find them.
These amendments will allow bottlers
of wine to use more grape variety names
on wine labels and in wine
advertisements.

DATES: Effective Date: This final rule is
effective November 28, 2011.

FOR FURTHER INFORMATION CONTACT:
Jennifer Berry, Alcohol and Tobacco


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://customersupport.agusta.com/technical_advice.php
http://customersupport.agusta.com/technical_advice.php
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Tax and Trade Bureau, Regulations and
Rulings Division, P.O. Box 18152,
Roanoke, VA 24014; telephone 202—
453-1039, ext. 275.

SUPPLEMENTARY INFORMATION:

Background

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
requires that these regulations, among
other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Use of Grape Variety Names on Wine
Labels

Part 4 of the TTB regulations (27 CFR
part 4) sets forth the standards
promulgated under the FAA Act for the
labeling and advertising of wine.
Section 4.23 of the TTB regulations (27
CFR 4.23) sets forth rules for varietal
(grape type) labeling. Paragraph (a) of
that section sets forth the general rule
that the names of one or more grape
varieties may be used as the type
designation of a grape wine only if the
wine is labeled with an appellation of

origin as defined in § 4.25 (27 CFR 4.25).

Under paragraphs (b) and (c), a wine
bottler may use the name of a single
grape variety on a label as the type
designation of a wine if not less than 75
percent of the wine (or 51 percent in
certain limited circumstances) is
derived from grapes of that variety
grown in the labeled appellation of
origin area. Under paragraph (d), a
bottler may use two or more grape
variety names as the type designation of
a wine if all the grapes used to make the
wine are of the labeled varieties and if
the percentage of the wine derived from
each grape variety is shown on the label
(and with additional rules in the case of
multicounty and multistate appellations
of origin). Paragraph (e) of § 4.23
provides that only a grape variety name
approved by the TTB Administrator
may be used as a type designation for
an American wine and states that a list
of approved grape variety names
appears in subpart J of part 4.

Within subpart J of part 4, the list of
prime grape variety names and their
synonyms approved for use as type
designations for American wines

appears in §4.91 (27 CFR 4.91).
Alternative grape variety names
temporarily authorized for use are listed
in §4.92 (27 CFR 4.92). Finally, §4.93
(27 CFR 4.93) sets forth rules for the
approval of grape variety names.

Approval of Grape Variety Names

Section 4.93 provides that any
interested person may petition the
Administrator for the approval of a
grape variety name and that the petition
should provide evidence of the
following:

e That the new grape variety is
accepted;

e That the name for identifying the
grape variety is valid;

o That the variety is used or will be
used in winemaking; and

e That the variety is grown and used
in the United States.

Section 4.93 further provides that
documentation submitted with the
petition may include:

o A reference to the publication of the
name of the variety in a scientific or
professional journal of horticulture or a
published report by a professional,
scientific, or winegrowers’ organization;

o A reference to a plant patent, if
patented; and

¢ Information pertaining to the
commercial potential of the variety,
such as the acreage planted and its
location or market studies.

Section 4.93 also places certain
eligibility restrictions on the approval of
grape variety names. TTB will not
approve a name:

o If it has previously been used for a
different grape variety;

o If it contains a term or name found
to be misleading under § 4.39 (27 CFR
4.39); or

e If it contains the term ‘Riesling.”

Typically, if TTB determines that the
evidence submitted with a petition
supports approval of the grape variety
name, TTB will send a letter of approval
to the petitioner advising the petitioner
that TTB will propose to add the grape
variety name to the list of approved
grape variety names in §4.91 at a later
date. After one or more approvals have
been issued, a notice of proposed
rulemaking will be prepared for
publication in the Federal Register
proposing to add the name(s) to the
§4.91 list, with opportunity for public
comment. In the event that one or more
comments or other information
demonstrate the inappropriateness of an
approval action, TTB will determine not
to add the grape variety name in
question to the list and will advise the
original petitioner that the name is no
longer approved.

Notice of Proposed Rulemaking

On January 20, 2011, TTB published
Notice No. 116 in the Federal Register
(76 FR 3573) proposing to add a number
of grape variety names to the list of
approved names in §4.91, either as a
grape variety not already listed or as a
synonym for an existing listed name.
Most of the name proposals were based
on petitions that TTB had received and
approved, and the evidence that had
been submitted in support of each
petitioned for name is summarized in
the preamble to Notice No. 116. These
names, on which TTB solicited
comments, are as follows:

Auxerrois
Biancolella
Black Monukka
Blaufriankish
Brianna
Cabernet Diane
Cabernet Doré
Canaiolo
Carignan

Corot noir
Crimson Cabernet
Erbaluce
Favorite
Forastera
Freedom
Frontenac
Frontenac gris
Garnacha
Garnacha blanca
Geneva Red 7
Graciano
Grenache blanc
Grenache noir
Griiner Veltliner
Interlaken

La Crescent
Lagrein

Louise Swenson
Lucie Kuhlmann
Mammolo
Marquette
Monastrell
Montepulciano
Negrara

Negro Amaro
Nero d’Avola
Noiret
Peloursin

Petit Bouschet
Petit Manseng
Piquepoul blanc (Picpoul)
Prairie Star
Reliance
Rondinella
Sabrevois
Sagrantino

St. Pepin

St. Vincent
Sauvignon gris
Valiant

Valvin Muscat
Vergennes
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Vermentino
Wine King
Zinthiana
Zweigelt

TTB also invited comments on three
petitioned-for grape names that TTB did
not approve by letter—Canaiolo Nero,
Moscato Greco, and Princess. In
addition, TTB requested comments on a
petition requesting that two grape
variety names currently listed in §4.91
as separate varieties—Petite Sirah and
Durif—be recognized as synonyms. The
petitions for these grape names are also
summarized in the preamble to Notice
No. 116.

TTB also proposed to reformat the
§4.91 grape list to include separate
entries for synonyms of existing entries
so that readers can more readily find a
particular name. When Notice No. 116
was published, the list was structured as
an alphabetical list of prime grape
names, with any synonym appearing
only in parenthesis after the prime grape
name. For example, the name ‘“Black
Malvoisie” was only listed in §4.91 as
a synonym after the prime name,
“Cinsaut.” A reader trying to determine
if “Black Malvoisie” is an approved
grape variety name might not see it in
an alphabetical list that set forth
“Cinsaut” at the beginning of the line
where the “Black Malvoisie” synonym
appears.

TTB also believes the current format
suggests that synonyms are in some way
not as valid as grape names as prime
names when, in fact, every name in
§4.91, whether a prime name or a
synonym, is equally acceptable for use
as a type designation for an American
wine. TTB therefore proposed in Notice
No. 116 to eliminate the word “prime”
from the heading of §4.91, as well as
from the second sentence of the
introductory text of that section, and to
list each synonym in the same way as
a prime name. As a result, §4.91 would
simply set forth a list of grape names
that have been approved as type
designations for American wines,
followed, in parentheses, by any
approved synonyms for that name.

Finally, TTB proposed to correct a
technical error in §4.91, that is, the
misspelling of the grape name
“Agawam’ as “Agwam.” In addition to
correcting this error, TTB proposed to
allow the use of the misspelling
“Agwam” for a period of one year after
publication of the final rule so that
anyone holding a COLA with the
misspelling has sufficient time to obtain
new labels.

Comments Received

TTB received 35 comments in
response to Notice No. 116, most of

them generally supportive of the
proposed amendments. Of these, 28
specifically support the proposal to
recognize Petite Sirah and Durif as
synonyms. Many of the latter are
identical letters that cite the DNA
research, summarized in Notice No. 116,
of Dr. Carole Meredith at the University
of California at Davis (UC Davis) into
the identity of the Petite Sirah grape
variety. They also cite as additional
evidence two publications that
recognize the names ‘Petite Sirah” and
“Durif” as synonyms. One commenter
expresses concern about new clones
being required to be marketed as
“Durif,” a name he notes has little
market presence. In response to the last
comment, TTB notes that the proposal
to recognize the names as synonymous
will not require that clones be marketed
as “Durif”; in fact, the reverse is true:
The proposal will allow growers and
vintners to use the names
interchangeably.

TTB received two comments
specifically in favor of the proposal to
recognize Blaufrdankisch as a synonym
for Lemberger/Limberger, both
commenters stating that they are
growers of the variety.

TTB received a comment from Cornell
University objecting to the proposed
name for the new listing of the grape
variety Geneva Red 7, which was bred
at Cornell. The commenter, a Cornell
plant varieties and germplasm licensing
associate, states that Cornell does not
approve of the name “Geneva Red 7,”
but does approve of the name “Geneva
Red.” TTB notes, however, that the
name evidence in the petition for
Geneva Red 7 included bulletins
published by Cornell and a page from
UC Davis’s National Grape Registry.
Both of these publications use the
names ‘“‘Geneva Red 7’ and “GR 7”;
neither uses the name “Geneva Red.”
Further, TTB did not propose the name
“GR 7” because it did not believe
consumers would recognize that name
as a grape variety name. Although TTB
understands the interest of Cornell in
the determination of what name should
be used for a grape variety developed
under its auspices, § 4.93 requires some
evidence to establish the validity of the
name. Of course, TTB would be willing
to reconsider this matter following
receipt of a petition under § 4.93 with
appropriate evidence supporting use of
the name “Geneva Red.”

One comment objects to including in
the list grape varieties that are not
cultivated widely enough for their
names to be meaningful to consumers.
The commenter states that varieties
such as Sauvignon gris, Valvin Muscat,
and Cabernet Diane are recent, only

marginally planted hybrid varieties that
have been given names which will lead
the public into believing they are Vitis
vinifera varieties. This commenter does,
however, express approval of the listing
of Vitis vinifera variety names such as
Auxerrois or Griiner Veltliner, grapes
that the commenter describes as widely
accepted internationally.

TTB does not agree with the
suggestion that a grape variety must be
widely cultivated to merit inclusion in
the list of approved grape names in
§4.91. Section 4.93 merely provides in
this regard that the variety must be
“grown and used in the United States”
without specifying the extent which
such growth and use must exist. With
regard to hybrid varieties, TTB notes
that they have a place in the U.S. wine
industry, are popular in areas of the
country where the climate makes the
cultivation of Vitis vinifera varieties
challenging, and are not per se outside
the scope of approval under §4.93. TTB
therefore sees no reason to exclude from
§4.91 hybrid grape variety names that
otherwise meet the standard for
approval under § 4.93.

Additionally, TTB does not agree that
the names Sauvignon gris, Valvin
Muscat, and Cabernet Diane are
misleading. Sauvignon gris, a pink-
skinned mutation of the Sauvignon
blanc variety is, in fact, a Vitis vinifera
grape. Moreover, TTB notes that Valvin
Muscat was developed from a crossing
of Muscat Ottonel and Muscat du
Moulin, while Cabernet Diane was bred
from a cross of Cabernet Sauvignon and
Norton. Because these latter grapes were
developed from Vitis vinifera varieties
and share both part of the name and
some of the varietal characteristics of
those grapes, TTB finds that they are not
misleading.

Another commenter opined that some
of the proposed names seem either
“self-indulgent or outright silly for a
wine varietal,” citing the name
“Princess” as an example. TTB notes
that §4.93 does not provide for
disapproval of a name because it
appears to be self-indulgent or silly. So
long as the name is a valid identifier of
the grape variety, TTB believes that the
decision whether to include it on a wine
label or in a wine advertisement is a
subjective matter that is best left to the
wine industry.

Finally, one commenter favored
recognizing Primitivo as a synonym for
Zinfandel. Another commenter objected
to the varietal (grape type) labeling
regulations contained in § 4.23, which
allow a varietal designation on a label
if 75 percent (or 51 percent in the case
of wine made from Vitis labrusca
varieties) of the wine is derived from the
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labeled grape variety; this commenter
believes these percentages are too low
and are misleading to consumers.
Because neither of these issues was
raised in Notice No. 116 for public
comment, TTB believes that it would be
inappropriate to include the suggested
changes in this final rule document.

TTB Finding

After careful review of the comments
discussed above, TTB has determined
that it is appropriate to adopt the
proposed regulatory changes contained
in Notice No. 116. In addition, TTB
notes that with the removal of the word
“prime” from §4.91, it would also be
appropriate to remove the word “prime’
from §4.92, the list of alternative grape
variety names temporarily authorized
for use. Accordingly, this document
removes the word “prime” wherever it
appears in §4.92.

s

Regulatory Flexibility Act

TTB certifies under the provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) that this final rule will not
have a significant economic impact on
a substantial number of small entities.
The decision of a grape grower to
petition for a grape variety name
approval, or the decision of a wine
bottler to use an approved name on a
label or in an advertisement, is entirely
at the discretion of the grower or bottler.
This regulation does not impose any
new reporting, recordkeeping, or other
administrative requirements.
Accordingly, a regulatory flexibility
analysis is not required.

Executive Order 12866

This final rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

Jennifer Berry of the Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, drafted this
document.

List of Subjects in 27 CFR Part 4

Administrative practice and
procedure, Advertising, Customs duties
and inspection, Imports, Labeling,
Packaging and containers, Reporting
and recordkeeping requirements, Trade
practices, Wine.

Amendments to the Regulations

For the reasons discussed in the
preamble, TTB amends 27 CFR part 4 as
set forth below:

PART 4—LABELING AND
ADVERTISING OF WINE

m 1. The authority citation for 27 CFR
part 4 continues to read as follows:

Authority: 27 U.S.C. 205, unless otherwise
noted.

m 2. Section 4.91 is amended:

m a. By removing the word ““prime”

from the section heading and from the
second sentence of the introductory
text;

m b. By adding the word “variety” to the
second sentence of the introductory text
after the second use of “grape”; and

m c. In the list of grape variety names
following the introductory text, by
removing the entries for “Agwam”,
“Carignane”, “Durif”’, “Grenache”,
“Limberger (Lemberger)”’, ‘Malvasia
bianca”, and “Petite Sirah” and by
adding new entries in alphabetical order
to read as follows:

§4.91 List of approved names.
* * * * *
Agawam

* * * * *
Auxerrois

* * * * *
Biancolella

* * * * *
Black Malvoisie (Cinsaut)
Black Monukka

Black Muscat (Muscat Hamburg)
* * * * *

Blaufrankish (Lemberger, Limberger)

* * * * *
Brianna
* * * * *

Cabernet Diane
Cabernet Doré
* * * * *

Canaiolo (Canaiolo Nero)
Canaiolo Nero (Canaiolo)
* * * * *

Carignan (Carignane)
Carignane (Carignan)

* * * * *
Corot noir
* * * * *

Crimson Cabernet

* * * * *
Durif (Petite Sirah)

* * * * *
Erbaluce

Favorite

* * * * *
Forastera

* * * * *
Freedom

* * * * *

French Colombard (Colombard)
Frontenac

Frontenac gris
* * * * *

Fumeé blanc (Sauvignon blanc)

* * * * *

Garnacha (Grenache, Grenache noir)
Garnacha blanca (Grenache blanc)

* * * * *
Geneva Red 7

* * * * *
Graciano

* * * * *

Grenache (Garnacha, Grenache noir)
Grenache blanc (Garnacha blanca)
Grenache noir (Garnacha, Grenache)
* * * * *

Griiner Veltliner

* * * * *
Interlaken

* * * * *
Island Belle (Campbell Early)
* * * * *

La Crescent

* * * * *
Lagrein
* * * * *

Lemberger (Blaufrankish, Limberger)

* * * * *

Limberger (Blaufrdnkisch, Lemberger)
Louise Swenson

Lucie Kuhlmann

* * * * *

Malvasia bianca (Moscato greco)
Mammolo

* * * * *
Marquette
* * * * *

Mataro (Monastrell, Mourvedre)
* * * * *

Melon (Melon de Bourgogne)

* * * * *

Monastrell (Mataro, Mourvedre)

* * * * *
Montepulciano
* * * * *

Moscato greco (Malvasia bianca)
Mourvedre (Mataro, Monastrell)

* * * * *
Muscat Canelli (Muscat blanc)
* * * * *
Negrara

* * * * *

Negro Amaro
Nero d’Avola

* * * * *
Noiret

* * * * *
Peloursin

Petit Bouschet
Petit Manseng

* * * * *
Petite Sirah (Durif)
* * * * *

Picpoul (Piquepoul blanc)
* * * * *
Pinot Grigio (Pinot gris)

* * * * *
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Pinot Meunier (Meunier)
* * * * *
Piquepoul blanc (Picpoul)
Prairie Star

* * * * *
Princess
* * * * *

Refosco (Mondeuse)

* * * * *
Reliance

* * * * *
Rkatsiteli (Rkatziteli)

* * * * *
Rondinella

* * * * *
Sabrevois

* * * * *
Sagrantino

* * * * *
St. Pepin

St. Vincent

* * * * *

Sauvignon gris
* * * * *

Seyval blanc (Seyval)
Shiraz (Syrah)

* * * * *
Trebbiano (Ugni blanc)
* * * * *

Valdepefias (Tempranillo)

* * * * *

Valiant

Valvin Muscat

* * * * *
Vergennes

Vermentino

* * * * *
Vignoles (Ravat 51)
White Riesling (Riesling)
Wine King

* * * * *
Zinthiana

Zweigelt

m 3. Section 4.92 is amended by
removing the word “prime” or ‘“Prime”
wherever it appears, and by adding new
paragraph (d) to read as follows:

§4.92 Alternative names permitted for
temporary use.
* * * * *

(d) Wines bottled prior to October 29,
2012.

Alternative Name/Name
Agwam—Agawam

Signed: August 22, 2011.
John J. Manfreda,
Administrator.

Approved: September 6, 2011.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 201127812 Filed 10-26—11; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2010-0003; T.D. TTB—96;
Notice Nos. 105, 107, and 112]

RIN 1513-AB41

Establishment of the Pine Mountain-
Cloverdale Peak Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury Decision.

SUMMARY: This document establishes the
4,570-acre ‘‘Pine Mountain-Cloverdale
Peak” viticultural area in portions of
Mendocino and Sonoma Counties,
California. The Alcohol and Tobacco
Tax and Trade Bureau designates
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase.

DATES: Effective date: November 28,
2011.

FOR FURTHER INFORMATION CONTACT:
Elisabeth C. Kann, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G St., NW.,
Room 200E, Washington, DC 20220;
phone 202—-453-1039, ext. 002.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) provides for the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation,
submission, and approval of petitions
for the establishment or modification of
American viticultural areas and lists the
approved American viticultural areas.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and a name and
a delineated boundary as established in
part 9 of the regulations. These
designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to its geographic origin. The
establishment of viticultural areas
allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of a viticultural area is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.12 of the TTB regulations
prescribes standards for petitions for the
establishment or modification of
American viticultural areas. Such
petitions must include the following:

¢ Evidence that the area within the
viticultural area boundary is nationally
or locally known by the viticultural area
name specified in the petition;

¢ An explanation of the basis for
defining the boundary of the viticultural
area;

e A narrative description of the
features of the viticultural area that
affect viticulture, such as climate,
geology, soils, physical features, and
elevation, that make it distinctive and
distinguish it from adjacent areas
outside the viticultural area boundary;

¢ A copy of the appropriate United
States Geological Survey (USGS) map(s)
showing the location of the viticultural
area, with the boundary of the
viticultural area clearly drawn thereon;
and

e A detailed narrative description of
the viticultural area boundary based on
USGS map markings.

Pine Mountain-Mayacmas Petition

Sara Schorske of Compliance Service
of America prepared and submitted a
petition on her own behalf and on
behalf of local wine industry members
to establish the 4,600-acre Pine
Mountain-Mayacmas American
viticultural area in northern California.
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Located approximately 90 miles north of
San Francisco and 5 miles north-
northeast of Cloverdale, the proposed
viticultural area surrounds much of Pine
Mountain, which rises to the east of U.S.
101 and the Russian River, to the north
of that river’s Big Sulphur Creek
tributary, and to the immediate west of
the Mayacmas Mountains.
Approximately two-thirds of the
proposed viticultural area lies in the
extreme southern portion of Mendocino
County, with the remaining one-third
located in the extreme northern portion
of Sonoma County.

According to the petition and the
written boundary description, the
proposed viticultural area is totally
within the multicounty North Coast
viticultural area (27 CFR 9.30) and
overlaps the northernmost portions of
the Alexander Valley viticultural area
(27 CFR 9.53) and the Northern Sonoma
viticultural area (27 CFR 9.70). The
proposed area currently has 230 acres of
commercial vineyards, the petition
states, with another 150 acres under
development.

The petition states that the
distinguishing features of the proposed
viticultural area include its
mountainous soils, steep topography
with high elevations, and a growing
season climate that contrasts with the
climate of the Alexander Valley floor
below. Also, the petition notes that
vineyards within the proposed
viticultural area generally are smaller
than the vineyards found on the
Alexander Valley floor.

The supporting evidence presented in
the petition is summarized below.

Name Evidence

According to the petition, the ‘“Pine
Mountain-Mayacmas” name combines
the names of the major geographical
features found within the proposed
viticultural area and serves to locate the
proposed area within northern
California. As shown on the provided
USGS maps, the proposed viticultural
area surrounds Pine Mountain, a 3,000-
foot peak located on the western flank
of the Mayacmas Mountains in northern
Sonoma and southern Mendocino
Counties.

The northern portion of the 1998
USGS Asti, California, quadrangle map
shows Pine Mountain rising to 3,000
feet in southern Mendocino County,
near the Sonoma County line. Also, as
shown on the Asti map, Pine Mountain
Road climbs from the Cloverdale area
and marks a portion of the proposed
viticultural area’s southern boundary.

The October 2000 edition of the
California State Automobile
Association’s Mendocino and Sonoma
Coast road map shows the Mayacamas
Mountains running north-northwest
approximately from Mount St. Helena,
and continuing through the Pine
Mountain region to Lake Mendocino. A
1956 regional map produced by the
State of California Division of Forestry,
as provided with the petition, shows
Pine Mountain located northeast of
Cloverdale.

The 1982 publication, “Cloverdale
Then & Now—Being a History of
Cloverdale, California, Its Environs, and
Families,” refers to the Pine Mountain
junction and the Pine Mountain toll
road in discussing the early roads of the
region (page 3). This publication also
includes a 1942 picture of homesteaders
Hubert and George Smith on Pine
Mountain (page 6). A 1985 article in the
Redwood Rancher, “The Early Wineries
of the Cloverdale Area,” by William
Cordtz, discusses the grape growing of
Mrs. Emily Preston in the late 1800s.
The article states that the Preston
Winery “was on Pine Mountain
immediately north of the present U.S.
101 bridge north of Cloverdale.”

The petition also notes that the Pine
Mountain Mineral Water Company
bottled water from springs located on
Pine Mountain for more than 50 years,
until the mid-1900s. A copy of one of
the company’s bottle labels included
with the petition prominently displays
the “Pine Mountain” name with a tall
mountain in the background and springs
in the foreground.

As noted in the petition and as shown
on USGS maps, the Mayacmas
Mountain range covers portions of
Mendocino, Sonoma, Napa, and Lake
Counties. The Mayacmas Mountain
range separates Lake County from
Mendocino, Sonoma, and Napa
Counties, and, the petition states, that
range defines the northern side of the
Alexander Valley. According to the
petition, the mountains were named for
the Mayacmas Indians. Although the
name is sometimes spelled
“Mayacamas” or ‘“‘Maacama,”
“Mayacmas” is the spelling used on
USGS maps.

Noting that the name “Pine
Mountain” is commonly used
throughout the United States, the
petition states that the use of
“Mayacmas” in the proposed
viticultural area’s name acts as a
geographic modifier that pinpoints the
proposed viticultural area’s northern
California location. The petitioners

believe that “California” is not an
appropriate geographical modifier for
the viticultural area’s name because
there are other Pine Mountains in
California. The USGS Geographical
Names Information System (GNIS), for
example, lists 21 additional “Pine
Mountains” in California.

The petition also notes that the
Mayacmas Mountains ‘“‘are closely
associated with winegrowing” because
the range is home to many vineyards
and wineries. The Mayacmas range, the
petition states, divides the grape
growing regions of Ukiah and Clear
Lake, and borders the Alexander Valley
viticultural area as well as the Napa
Valley (27 CFR 9.23) and Sonoma Valley
(27 CFR 9.29) viticultural areas. The
petition states that “Mayacmas is an
ideal modifier” to distinguish the
proposed viticultural area “from other
places with similar names” and will
“help consumers easily ascertain its
general location.”

Boundary Evidence

According to the petition, the
proposed 4,600-acre viticultural area
encompasses those portions of Pine
Mountain and the mountain’s lower
slopes that are suitable for viticulture.
The petition states that the boundary
was drawn in consideration of the
mountain’s varying steepness, water
availability, and solar orientation.

The petition notes that within the
proposed viticultural area, vineyard
development is generally limited to
small, 5- to 20-acre plots of flat or gently
sloping ground found within the
proposed area’s mountainous terrain.
Size-limiting factors for these mountain
vineyard operations, the petition
explains, include the need for tractor
use and economical erosion control. The
mountain vineyards’ patchwork
arrangement, the petition continues,
contrasts to the larger vineyards, some
of 100 acres or more, found on the floor
of the nearby Alexander Valley.

The petition states that the south and
southwest sides of Pine Mountain,
which are included within the boundary
line for the proposed viticultural area,
have favorable growing season solar
orientation as compared to the less
sunny sides of the mountain outside the
proposed boundary line, noting that
successful viticulture depends partially
on a favorable solar orientation to
provide adequate growing season
sunshine and heat accumulation. The
below table summarizes the rationale for
the proposed viticultural area boundary
line as described in the petition:
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Sides of Pine Mountain in relationship to the proposed viticultural area

Viticultural considerations

North: Qutside boundary line
East: Outside boundary line

South and southwest at higher elevations: Inside boundary line

South at lower elevations below Pine Mountain Road: Outside bound-

ary line.
West at higher elevations: Inside boundary line

West at lower elevations: Outside boundary line

available water.

available water.
Steep terrain.

Inadequate sun and heat.

Inadequate sun and heat.

Some gentle slopes, good sun exposure and heat accumulation, and
Steep terrain and lack of water.

Some gentle slopes, good sun exposure and heat accumulation, and

The history of grape-growing and
winemaking in the Pine Mountain
region goes back to the 19th century,
according to the petition. The 1877
“Thompson Historical Atlas Map of
Sonoma County’ lists several grape
growers with vineyards on or near Pine
Mountain. The petition states that these
included George Allen’s 2-acre vineyard
on the slopes of Pine Mountain, J.G.
Rains’ 10-acre vineyard, Clay Worth’s 6-
acre vineyard at the base of Pine
Mountain, and Wellington Appleton,
who owned 144 acres on the mountain’s
western slopes.

About 1910, the petition states, Steve
Ratto developed a vineyard and winery
at the 1,700-foot elevation of Pine
Mountain, and that site is located inside
the southwest portion of the boundary
line of the proposed viticultural area.
That winery site is shown on a 1956
State of California Division of Forestry
map for the region that was included
with the petition. The petition notes
that remnants of the old winery building
are still visible and that modern
vineyards are on the site as well.

The petition also describes the large
vineyard and winery operation of
Hartwell and Emily Preston. The
Preston Ranch, dating back to 1869,
came to include over 1,500 acres of
land, with a 10-acre vineyard, an oak
cooperage, and a large winery and wine
cellar. An October 29, 1874, article in
the Russian River Flag newspaper
lauded Preston’s “Fruit and Wine
Ranch,” and noted that it stretched from
the eastern bank of the Russian River to
the slopes of Pine Mountain. Reports
from the time state that Preston
harvested 40 tons of grapes from his
vineyards in 1889. Much of the Preston
winery’s output was used in the various
patent medicines prescribed by Emily
Preston, a well-known faith healer of the
time. According to the USGS Cloverdale
Quadrangle map and an additional map
included with the petition, the former
Preston vineyard lies approximately one
mile outside of the western boundary
line of the proposed viticultural area.

Distinguishing Features

Differences in topography, climate,
and soils distinguish the proposed
viticultural area from the surrounding
areas, according to the petition.
Topography

The proposed viticultural area has a
higher elevation and steeper terrain than
the Alexander Valley to the southwest
of the proposed viticultural area.
Elevations within the proposed
viticultural area begin at 1,600 feet and
rise to the 3,000-foot summit of Pine
Mountain. The terrain within the
proposed viticultural area is generally
steep and mountainous, with patches of
flatter ground within this steep terrain
allowing for the development of areas of
small, 5- to 20-acre vineyards.

In contrast, to the west and south, the
Alexander Valley floor rises from about
260 feet in elevation at the Russian
River and continues easterly and
upward to the foothills of Pine
Mountain and the Mayacmas
Mountains. This flatter, lower terrain
allows for the development of larger
vineyards, some 100 acres or more, with
different viticultural characteristics than
those found in the small mountain
vineyards. Areas to the north and east
of the proposed viticultural area, while
similar in elevation and steepness, lack
the flatter patches of ground and water
resources needed for vineyard
development.

Climate

The distinctive growing season
climatic factors of the proposed
viticultural area include limited marine
fog cover, abundant sunshine, mild
diurnal temperature changes, significant
wind, and heavy winter rainfall,
according to the petition. Quoting local
growers, the petition states that the
cooler spring climate of Pine Mountain
delays the start of vine growth by about
2 weeks, as compared to valley
vineyards. The petition also notes that
the proposed viticultural area’s growing
season climate is cooler during the day,
warmer at night, windier, and wetter
than the surrounding lower elevation
grape growing areas.

In support of these conclusions, the
petitioners gathered climatic data from
six regional weather stations located
within and in areas surrounding the
proposed viticultural area. These were:
Cloverdale (southwest of Pine Mountain
at 333 feet), Hopland East (north-
northwest of Pine Mountain at 1,160
feet), Hopland West (northwest of Pine
Mountain at 1,200 feet), Sanel Valley
(north-northwest of Pine Mountain at
525 feet), Alexander Valley (at the
Seghesio Vineyards valley weather
station, south-southwest of Pine
Mountain at 350 feet), and Pine
Mountain (at the Seghesio Vineyards
mountain weather station, within the
proposed viticultural area boundary line
at 2,600 feet in elevation).

Fog: Despite the later start of the grape
growing season at the higher elevations
of the proposed viticultural area, the
differing elevation-based fog patterns
found on Pine Mountain allow grape
growth within the proposed viticultural
area to catch up with the earlier start of
the valley vineyards, according to local
growers. The petition states that the
heavy fog that frequently blankets the
surrounding valley floors fails to rise to
the 1,600-foot minimum elevation of the
proposed viticultural area boundary
line. The petition describes the
mountain as a sunny island floating
above the fog, and the petition included
pictorial documentation of this
phenomenon.

The petition states that the proposed
viticultural area averages 3 to 4 hours
more sunlight per day than the
Alexander Valley during the growing
season. While the valley remains
blanketed under a heavy fog layer until
late morning and then again later in the
afternoon, the higher Pine Mountain
elevations routinely bask in sunshine all
day long. The extra sunlight and
resulting longer daily period of warmth
found on the higher slopes of Pine
Mountain allow grapes to develop
quickly and mature around the same
time as those grown in valley floor
vineyards.

Temperatures: During the growing
season, daytime high temperatures
within the proposed viticultural area are
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consistently cooler, and overnight
temperatures are consistently warmer,
than those found on the Alexander
Valley floor, according to the petition.
The petition includes temperature data
gathered by local grape grower John
Copeland, who gathered hourly

temperature readings at several sites
within the proposed viticultural area
prior to planting his vineyards there.
The petitioners combined Mr.
Copeland’s data and that of the valley
weather stations noted above to
document the diurnal temperature

differences between the proposed area
and the lower valley floor. The average
temperature differences between the
higher elevations on Pine Mountain and
the lower elevations on the Alexander
Valley floor are shown in the table
below:

Region and elevation

High temperature (°F)

Diurnal temperature

Low temperature (°F) variation (in °F)

Pine Mountain (2,200 feet) .......cccocveveiriirieenns

Valley floor (225 feet)

...................................... 74
...................................... 84

60 14
49 35

The petition states that nights are
warmer on the slopes of Pine Mountain
mainly because cool night mountain air,
being heavier than warm air, drains off
the mountain into the valley below.
This downward nocturnal air flow
leaves the slopes of Pine Mountain
relatively warmer as compared to the
cooler valley. In addition, the petition
explains that the marine inversion, a
summer coastal phenomenon, results
from a layer of cool, heavy, and moist
marine air and fog that slips beneath the
layer of warmer air. This cool, foggy air
blankets the Alexander Valley floor and
does not mix with the lighter, warm air
above it on the mountain slopes. This
phenomenon, the petition continues,
inverts the normal mountainous air
temperature pattern of cooler
temperatures above and warmer
temperatures below.

Wind: The proposed viticultural area
climate includes stronger and more
frequent winds than those found in the
valley below, the petition explains. The
petition states that local growers report
that Pine Mountain vineyards are
naturally free of mildew, a vineyard
malady commonly found in areas with
more stagnant air.

Precipitation: The petition notes that
the proposed viticultural area receives
30 to 60 percent more rainfall than the
valley below. Southern storms often
stall over Pine Mountain and the
Mayacmas range, dropping more rain
than in other areas. Pine Mountain also
receives some upper elevation-based
snow, something not encountered on
the Alexander Valley floor below, the
petition explains.

Soils

According to the petition, the
mountain soils within the proposed
viticultural area are significantly
different from the alluvial valley soils
found at lower elevations outside the
proposed area. The petition documents
these differences using United States
Department of Agriculture online soil
maps for Mendocino and Sonoma
Counties.

However, as the petition notes, the
two county soil maps use different soils
names since the two counties’ soil
surveys were conducted years apart
using different name protocols.
Specifically, the Sonoma County Soil
Survey shows that the portion of the
proposed viticultural area that lies
within that county falls within the Los
Gatos-Hennecke-Maymen association,
with the Los Gatos soils series the
predominant soil type. The Mendocino
County Soil Survey, however, shows
that the portion of the proposed
viticultural area within that county falls
within the Maymen-Estel-Snook
association.

To show that the soils within the
proposed viticultural area are generally
the same in each county, the petition
also provides descriptions of the
physical characteristics of the proposed
viticultural area soils. The petition
describes the parent materials of the
proposed viticultural area soils as
fractured shale and weathered
sandstone. The petition notes that soils
within the proposed viticultural area are
mountainous types, which are generally
steep, shallow to moderately deep, and
very well to excessively well-drained.
Also, these mountain soils include large
amounts of sand and gravel. Pine
Mountain soils are generally less than 3
feet in depth, the petition continues,
with more than half at depths of 12
inches or less. In contrast, soils found
on the Alexander Valley floor and in
other lower elevation areas outside the
proposed viticultural area are deeper,
less well-drained alluvial soils.

Overlap With Established Viticultural
Areas

The Sonoma County portion of the
proposed viticultural area lies almost
entirely within the northern portion of
the established Alexander Valley
viticultural area, which, in turn, lies
within the northern portion of the
established Northern Sonoma
viticultural area. The Alexander Valley
and Northern Sonoma viticultural areas
both lie totally within the North Coast

viticultural area. While located in whole
or in part within these existing
viticultural areas, the petitioners believe
that the proposed viticultural area is
distinguishable from those viticultural
areas.

For example, the petition states that
the 76,034-acre Alexander Valley
viticultural area largely consists of
lower elevation valley floor along the
Russian River, with vineyards located
below 600 feet, while the proposed
viticultural area largely consists of
mountainous terrain located above
1,600 feet. Further, as noted above, the
petition includes climatic data
documenting the differing valley and
mountain growing season temperatures,
wind, and fog patterns found in this
region.

In addition, the petition notes that the
349,833-acre Northern Sonoma
viticultural area extends 40 miles south
from the Mendocino-Sonoma County
line to the southernmost reaches of the
Russian River Valley viticultural area
(27 CFR 9.66) southwest of Sebastopol.
In addition to the Russian River Valley
and Alexander Valley viticultural areas,
the large Northern Sonoma viticultural
area includes the Knights Valley (27
CFR 9.76), Chalk Hill (27 CFR 9.52),
Green Valley of Russian River Valley (27
CFR 9.57), and Dry Creek Valley (27
CFR 9.64) viticultural areas with their
differing microclimates and terrains.
According to the petition, the diversity
within the Northern Sonoma viticultural
area as a whole stands in contrast to the
uniform climate and terrain found
within the proposed viticultural area.

The established North Coast
viticultural area lies north and
northwest of San Francisco, and
includes all of Sonoma County and
portions of Mendocino, Napa, Lake,
Solano, and Marin Counties. This very
large viticultural area’s distinguishing
features include its distinctive coastal
climate and topography. Although the
proposed viticultural area has a
somewhat similar climate, the petition
notes, the proposed viticultural area is
small, is limited to higher elevations,
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and is less foggy than the general North
Coast viticultural area climate.

Relationship to Existing Viticultural
Areas

Alexander Valley Viticultural Area

The original Treasury Decision, T.D.
ATF-187, establishing the more than
60,000-acre Alexander Valley
viticultural area, was published in the
Federal Register (49 FR 42719) on
October 24, 1984. In the discussion of
geographical features, T.D. ATF-187
relied on the geographical features of
the valley floor and specifically
excluded the mountainous area to the
east, primarily because these areas were
determined to have geographical
features different from those in the
established viticultural area. T.D. ATF—
187 stated that the mountainous area
has an average rainfall of 30 to 70
inches, temperatures of 54 to 58 degrees
Fahrenheit, and a frost-free season of
230 to 270 days, but that the valley floor
has an average rainfall of 25 to 50
inches, temperatures of 54 to 60 degrees
Fahrenheit, and a frost-free season of
240 to 260 days. Regarding soils, T.D.
ATF-187 stated that the mountainous
area to the east is characterized
primarily by the Goulding-Toomes-
Guenoc and Henneke-Maymen
associations, but the valley floor is
characterized by the Yolo-Cortina-
Pleasanton association. TTB notes that
the temperature and frost-free season
data concerning the valley and the
mountainous areas, though different, are
not so different as to be considered
significantly different.

The area within the Alexander Valley
viticultural area that also overlaps the
proposed viticultural area was added in
Treasury Decision (T.D.) ATF-233,
published in the Federal Register (51
FR 30352) on August 26, 1986. In
discussing the proposal to add
approximately 1,536 acres to the
existing Alexander Valley viticultural
area ‘‘at elevations between 1,600 feet
and 2,400 feet above sea level on Pine
Mountain,” T.D. ATF-233 recognized
that “the land in the area shares similar
geological history, topographical
features, soils, and climatic conditions
as adjoining land within the previously
established boundary of the [Alexander
Valley] viticultural area.”

However, the petition provides more
detailed evidence regarding the
geographical features that distinguish
the entire proposed viticultural area
(including the overlap area) from the
greater portion of the Alexander Valley
viticultural area. That evidence details
the significant differences between the
areas in comparable night and day

temperatures, rainfall, and soils. The
petitioner also included evidence that
the proposed viticultural area climate
includes stronger and more frequent
winds than those found in the valley
below.

Northern Sonoma Viticultural Area

The Alexander Valley viticultural area
is entirely within the Northern Sonoma
viticultural area, and the area of overlap
created by the proposed viticultural area
is the same with respect to both the
Northern Sonoma and the Alexander
Valley viticultural areas. In addition,
TTB notes that the name recognition for
the Northern Sonoma viticultural area
does not extend into the portion of the
proposed viticultural area that is outside
the boundary line for the Alexander
Valley viticultural area. Historically, the
outer boundaries of four viticultural
areas (Alexander Valley, Dry Creek
Valley, Russian River Valley, and
Knights Valley) have been used to
define the boundary of the Northern
Sonoma viticultural area.

T.D. ATF-204, published in the
Federal Register (50 FR 20560) on May
17 1985, established the Northern
Sonoma viticultural area and includes
the following statement:

“* * * Sjx approved viticultural areas are
located entirely within the Northern Sonoma
viticultural area as follows: Chalk Hill,
Alexander Valley, Sonoma County Green
Valley [subsequently renamed Green Valley
of Russian River Valley], Dry Creek Valley,
Russian River Valley, and Knights Valley.

The Sonoma County Green Valley and
Chalk Hill areas are each entirely within the
Russian River Valley area. The boundaries of
the Alexander Valley, Dry Creek Valley,
Russian River Valley, and Knights Valley
areas all fit perfectly together dividing
northern Sonoma County into four large
areas. The Northern Sonoma area uses all of
the outer boundaries of these four areas with
the exception of an area southwest of the Dry
Creek Valley area and west of the Russian
River Valley * * *”

TTB also notes that the Northern
Sonoma viticultural area boundary has
been adjusted twice to keep it
coterminous with the outer boundaries
of the four viticultural areas mentioned
in T.D. ATF-204 (see T.D. ATF-233,
published in the Federal Register on
August 26, 1986, 51 FR 30352, and T.D.
ATF-300, published in the Federal
Register on August 9, 1990, 55 FR
32400).

North Coast Viticultural Area

In addition to what was previously
stated in this document concerning the
North Coast viticultural area, TTB notes
that this viticultural area, which was
established by T.D. ATF-145 (published
in the Federal Register at 48 FR 42973

on September 21, 1983), encompasses
approximately 40 established
viticultural areas, as well as the
proposed viticultural area, in northern
California. In the “Geographical
Features” portion of the preamble, T.D.
ATF-145 states that climate is the major
factor in distinguishing the North Coast
viticultural area from surrounding areas,
that all the areas within the North Coast
viticultural area receive marine air, and
that most of them also receive fog. T.D.
ATF-145 also states that “[d]ue to the
enormous size of the North Coast,
variations exist in climatic features such
as temperature, rainfall and fog
intrusion.”

The proposed viticultural area
exhibits the basic geographical feature
of the North Coast viticultural area:
Marine air that results in greater
amounts of rain. However, the
geographical features of the proposed
viticultural area are much more uniform
in than those of the North Coast
viticultural area. In this regard, T.D.
ATF-145 specifically notes that
“approval of this viticultural area does
not preclude approval of additional
areas, either wholly contained with the
North Coast, or partially overlapping the
North Coast” and that “smaller
viticultural areas tend to be more
uniform in their geographical and
climatic characteristics * * *.”

Notices of Proposed Rulemaking and
Comments Received

In Notice No. 105, published in the
Federal Register (75 FR 29686) on May
27,2010, TTB described the petitioners’
rationale for the proposed establishment
of the Pine Mountain-Mayacmas
viticultural area and requested
comments on the proposal on or before
July 26, 2010. TTB specifically invited
comments regarding: (1) Whether the
petition contains sufficient evidence
regarding the distinguishing features of
the proposed viticultural area; (2)
whether the evidence submitted
warrants the establishment of the
proposed viticultural area within the
existing North Coast viticultural area
and portions of the Alexander Valley
and Northern Sonoma viticultural areas;
(3) whether the approval of the
proposed viticultural area with the
overlap with the Alexander Valley
viticultural area is appropriate and/or
whether the Alexander Valley and
Northern Sonoma viticultural areas
should be curtailed to avoid the overlap
or expanded to encompass the new area;
and (4) the appropriateness of the
proposed ‘“Pine Mountain-Mayacmas”
name, including its spelling, viticultural
significance, and potential conflicts
with currently used brand names.
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On July 16, 2010, TTB received a
letter request from attorney Richard
Mendelson on behalf of the Napa Valley
Vintners (NVV), a wine industry trade
association, which requested a 45-day
extension of the comment period for
Notice No. 105 to allow the NVV to
complete and thoroughly vet its
comments on the proposed viticultural
area. In response to that request, on July
26, 2010, TTB published in the Federal
Register (75 FR 43446) Notice No. 107
to extend the comment period for Notice
No. 105 to September 9, 2010.

Comments Received in Response to
Notice No. 105

During the course of the original and
extended comment period on Notice No.
105, TTB received and posted 85
comments from 70 groups and
individuals. Commenters included 36
industry members and 34 non-industry
individuals. Of the commenters, 52
supported and 18 opposed the
establishment of the Pine Mountain-
Mayacmas viticultural area with the
proposed name and boundary line. The
comments in opposition to the proposal
as published raised three issues that
could warrant a change in the regulatory
text proposed in Notice No. 105: (1) The
appropriateness of the proposed Pine
Mountain-Mayacmas name; (2) the
viticultural significance of a suggested
modified name for the proposed
viticultural area; and (3) the inclusion of
additional acreage within the boundary
of the viticultural area.

With regard to the appropriateness of
the Pine Mountain-Mayacmas name,
some commenters questioned the
“Mayacmas”’ portion of the name
because it is associated with the four
counties of Napa, Sonoma, Lake, and
Mendocino in northern California rather
than only the area within the proposed
viticultural area boundary. TTB notes
that “Mayacmas” refers to the
Mayacmas Range, which is the
mountain range that extends generally
north from San Pablo Bay and divides
the Napa Valley viticultural area from
the Sonoma Valley viticultural area. The
Mayacmas Range is a significant
landform for both valleys. The following
comments in response to Notice No. 105
stated opposition to the Pine Mountain-
Mayacmas name: Nos. 41, 43, 44, 45, 48,
50, 53, 55, 56, 57, 59, 60, 63, 65, 76, 78,
79, 81, and 82 (comments 45 and 78
were submitted by the same
commenter).

In response to comments opposing the
“Mayacmas’’ modifier, the “Cloverdale
Peak” geographical modifier was
proposed in comment 62 by Barry
Hoffner, a representative for the Pine
Mountain vineyard owners. In comment

62, Mr. Hoffner describes the Pine
Mountain growers as a unified group of
13 vineyard owners along the Sonoma-
Mendocino boundary line, northeast of
the town of Cloverdale. In comment 62,
Mr. Hoffner explains that when
opposition to the “Mayacmas” portion
of the proposed ‘“Pine Mountain-
Mayacmas’’ name was expressed in
some comments, the growers decided,
after careful consideration and meetings
with other industry groups, to propose
to change the name of the proposed
viticultural area to “Pine Mountain-
Cloverdale Peak.” Cloverdale Peak is a
mountain landform that adjoins Pine
Mountain and has similar elevations.
Comment 62 emphasizes that the
combination of the ‘“Pine Mountain”
and ““Cloverdale Peak” names more
accurately describes the geographical
location of the proposed viticultural
area and would effectively address the
industry opposition relating to its name.

Comment 68, submitted by Sara
Schorske of Compliance Service of
America (and the originator of the Pine
Mountain-Mayacmas viticultural area
petition), expresses support for the
“Cloverdale Peak”” name change
proposed in comment 62 and states that
it would provide better information for
consumers by providing a more unique
and specific geographical indicator for
“Pine Mountain.” Comment 68 also
provides substantiating documentation
for the change, which includes various
references in the petition and its
exhibits to Cloverdale and its historical
and current association with Pine
Mountain. Comment 68 further states
that Pine Mountain and Cloverdale Peak
are neighboring peaks in the same range
and that a portion of the Cloverdale
Peak landform is already included
within the proposed boundary line.

According to comment 68, Cloverdale
Peak is identified on the Highland
Springs USGS quadrangle map.
Cloverdale Peak Road extends from
Hopland to the western slope of
Cloverdale Peak, and the http://
www.trails.com Web site identifies
Cloverdale Peak as a hiking and
recreational destination. In addition, as
noted in comment 70, submitted by the
NVV, Cloverdale Peak Road begins near
the center of the proposed viticultural
area and runs northward through the
area.

A number of commenters
subsequently supported the use of the
“Cloverdale Peak’” name instead of
“Mayacmas.” Comments submitted in
response to Notice No. 105 that
specifically supported the name change
to ‘“Pine Mountain-Cloverdale Peak”
were as follows: Nos. 61, 62, 68, 69, 70,
71, 72,73, 74, 75,77, and 80. The

comments supporting the proposed
name change were submitted by
individuals, vineyard and winery
owners, industry association groups,
and United States Congressman Mike
Thompson.

The NVV (comments 64 and 70) also
endorsed the modified ‘“Pine Mountain-
Cloverdale Peak” name. Comments from
other industry groups include the Pine
Mountain growers (comments 46 and
62) and the Mount Veeder Appellation
Council (comments 63 and 72), each of
which submitted a second comment
supporting the proposed name change
to “Pine Mountain-Cloverdale Peak.”
The Sonoma County Winegrape
Commission (comment 61) and the
Mendocino Winegrape and Wine
Commission (comment 71) supported
the original Pine Mountain-Mayacmas
name, and the Lake County Winegrape
Commission (comment 59) and the
Spring Mountain District Association
(comment 76) opposed the original Pine
Mountain-Mayacmas name. None of
these four industry groups commented
on the proposed name change to Pine
Mountain-Cloverdale Peak.

The comments supporting a
modification of the name of the
viticultural area also gave rise to the
companion issue of the viticultural
significance of the modified name. The
following comments support the
viticultural significance of the full “Pine
Mountain-Cloverdale Peak” name
because it better describes the location
of the proposed viticultural area and
reduces the likelihood of consumer
confusion as compared to the originally
proposed ‘“Mayacmas” name: Nos. 61,
62, 68, 70, 71, 75, 77, and 80.

Finally, two commenters proposed
altering the boundary line proposed in
Notice No. 105. After expressing
support for the “Pine Mountain-
Cloverdale Peak” name change,
comment 68 also proposes expanding
the northwest portion of the boundary
line to include more of the Cloverdale
Peak landform and altering the
boundary line to pass through the
summit of Cloverdale Peak; this
expansion would add 500 acres to the
proposed viticultural area.

According to comment 68, the
elevations in the proposed 500-acre
expansion area that includes the summit
of Cloverdale Peak are consistent with
the originally proposed Pine Mountain-
Mayacmas viticultural area: The Pine
Mountain area has elevations between
1,600 and 3,000 feet, and the Cloverdale
Peak area is located between 1,800 and
3,000 feet, with a 2,400-foot elevation
low point between the two mountain
landforms. The comment also suggests
that similar climatic factors exist in both
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areas because the elevations of the two
regions are similar. Comment 68 further
claims that the soils in the proposed
Cloverdale Peak expansion area are
generally the same as in the Pine
Mountain area, with a less than 2
percent addition of other soils, and that
both mountain landforms have upland
soils naturally occurring under brush or
forest cover. TTB notes that comment 68
did not include any supporting
documents or data relating to the
geographical features of the proposed
expansion area and their similarity to
the distinguishing features of the
proposed viticultural area. Comment 68
also states that there are currently no
vineyards or wineries located within the
proposed 500-acre expansion of the
proposed viticultural area.

An additional boundary line change
was proposed in response to Notice No.
105. A commenter proposed in
comments 58 and 67 that an additional
40 acres along the southwestern portion
of the proposed viticultural area be
included within the boundary line to
include his vineyards, although no
name or geographical features evidence
was submitted in support of this
proposed boundary line modification.

In addition, the Mendocino
Winegrape and Wine Commission made
TTB aware in comment 71 that the
proposed boundary line in Notice No.
105 created a small overlap with the
Mendocino viticultural area at the
western portion of the proposed
viticultural area.

Determination To Re-Open Public
Comment Period and Notice No. 112

TTB reviewed all comments received
in response to Notice No. 105 with
reference to the original petition
materials. Because of the potential
impact on label holders if TTB adopted
any of the changes proposed in the
comments, TTB determined that it was
appropriate to re-open the comment
period on Notice No. 105 for the
purpose of obtaining further public
comment on the three issues outlined
above that were raised in response to
Notice No. 105 and that affected the
original proposal before taking any
further regulatory action on this matter.

In Notice No. 112, published in the
Federal Register (75 FR 78944) on
December 17, 2010, TTB specifically
invited comments on the use of
“Cloverdale Peak’ as a geographical
name in conjunction with “Pine
Mountain” to form the “Pine Mountain-
Cloverdale Peak” viticultural area name.
TTB also invited comments on the
viticultural significance of the full “Pine
Mountain-Cloverdale Peak” name and
on the viticultural significance of “Pine

Mountain-Cloverdale,” “Cloverdale
Peak,” and “Cloverdale” standing alone.
In addition, TTB invited comments on
whether the boundary line should be
expanded as suggested in the comments
posted in response to Notice No. 105.
The comment period for Notice No. 112
closed on February 15, 2011.

Comments Received in Response to
Notice No. 112

TTB received five comments in
response to Notice No. 112, all of which
support changing the name of the
proposed viticultural area to “Pine
Mountain-Cloverdale Peak.” Two
comments, Nos. 88 and 89, also
specifically comment on the viticultural
significance of the entire name ‘“Pine
Mountain-Cloverdale Peak’ as opposed
to “Pine Mountain-Cloverdale,” which
the commenters state could be
confusing or misleading for consumers
because the city of Cloverdale is outside
the boundary line of the proposed
viticultural area. In addition, three
comments support the 500-acre
expansion of the proposed viticultural
area to include the summit of
Cloverdale Peak. The commenters’
reasons for supporting this proposed
expansion include the area’s viticultural
distinctiveness and local name
recognition (comment 86) and the
avoidance of potential consumer
confusion (comments 87 and 89).

TTB Analysis

TTB carefully considered the
comments received in response to
Notice Nos. 105 and 112 and reviewed
all petition evidence and subsequent
documentation received in support of,
or in opposition to, the proposed
viticultural area.

TTB agrees with the public comments
that the “Mayacmas” portion of the
proposed name could be misleading or
confusing for consumers due to the
length of the Mayacmas Range, which
extends beyond the Pine Mountain
region, and TTB therefore believes that
“Mayacmas” is an inappropriate name
for this viticultural area. After reviewing
the public comments as well as the
evidence provided in support of the
alternate “Cloverdale Peak” name, TTB
agrees that the proposed “Pine
Mountain-Cloverdale Peak” name is
appropriate for the viticultural area
because it more accurately and
specifically describes the location of the
viticultural area. TTB notes that the
proposed modified ‘“Pine Mountain-
Cloverdale Peak” name received
significant public support, and the
modified name was not opposed by any
commenters during the original and re-
opened comment periods.

TTB declines to accept the proposed
boundary line change to include the
summit of Cloverdale Peak within the
proposed Pine Mountain-Cloverdale
Peak viticultural area. Although some
comments assert that the inclusion of
the Cloverdale Peak summit within the
viticultural area will reduce the
likelihood of consumer confusion
relating to the location of the proposed
“Pine Mountain-Cloverdale Peak”
viticultural area, TTB notes the
following:

¢ Asnoted in comment 68, a portion
of the Cloverdale Peak landform is
already included within the boundary
line proposed in the petition, so the
“Cloverdale Peak” geographical name
accurately identifies the location of the
proposed viticultural area;

¢ The contention that the proposed
expansion area shares the same
distinguishing features as the
petitioned-for area is contrary to
statements in the petition that areas to
the north and west of the proposed
boundary line are unsuitable for
viticulture due to steep terrain or
inadequate sun and heat;

¢ None of the comments supporting
the proposed expansion contain
sufficient supporting evidence or data to
establish that the proposed expansion
area shares the same distinguishing
features as the originally petitioned-for
viticultural area; and

¢ As conceded in comment 68, there
are currently no vineyards or wineries
located within the proposed expansion
area, with the result that the area cannot
be considered a ‘“‘grape-growing region,”
which is part of the definition of an
American viticultural area in 27 CFR
4.25(e)(1)(i). TTB further notes that the
expansion of the boundary line in this
way would be incompatible with the
“area in which viticulture exists”
principle contained in 27 CFR
9.12(a)(1), which was adopted
subsequent to the filing of the Pine
Mountain-Mayacmas petition (see T.D.
TTB-90, published in the Federal
Register at 76 FR 3489 on January 20,
2011).

Thus, for the above reasons, TTB
concludes that the boundary line
proposed in Notice No. 105 should not
be altered to add the proposed 500-acre
Cloverdale Peak summit expansion area.

TTB does not believe that it would be
appropriate to adjust the proposed
boundary line in response to comments
58 and 67. Those comments requested a
boundary line change to include one
person’s vineyards, which are located
southwest of the proposed boundary
line. This additional acreage has
elevations below 1,600 feet and as low
as 1,200 feet. Such lower elevations are
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not consistent with the proposed
viticultural area’s elevations, which are
above 1,600 feet. TTB notes that the
proposed viticultural area’s
distinguishing features are largely based
upon its high elevation and
mountainous topography, and the
commenter did not present any
evidence in support of his contention
that the same distinguishing features in
the viticultural area exist in the
proposed expansion area.

As noted above, the Mendocino
Winegrape and Wine Commission
pointed out in comment 71 that the
proposed boundary line in Notice No.
105 created a small overlap with the
Mendocino viticultural area in the
western region of the proposed
viticultural area. TTB believes that this
overlap, which involves approximately
30 acres, was inadvertent and should
not be included within the boundary
line in question.

Finally, TTB adds that it specifically
solicited comments in Notice No. 105
regarding whether the petition
contained sufficient evidence to warrant
the establishment of the proposed
viticultural area within the existing
North Coast viticultural area and
portions of the Alexander Valley and
Northern Sonoma viticultural areas.
TTB also invited comments about
whether the approval of the proposed
viticultural area with the overlap with
the Alexander Valley viticultural area is
appropriate and/or whether the
Alexander Valley and Northern Sonoma
viticultural areas should be curtailed to
avoid the overlap or expanded to
encompass the new area.

Although some supporting comments
state that the proposed viticultural area
is sufficiently distinct from the floor of
the Alexander Valley to warrant the
creation of a new viticultural area and
concur with the evidence presented in
the petition, TTB notes that no
comments oppose the inclusion of part
of the proposed Pine Mountain-
Cloverdale Peak viticultural area within
the Alexander Valley viticultural area.
In addition, no comments specifically
address the partial overlap of the
proposed viticultural area with the
Northern Sonoma viticultural area and
the inclusion of the proposed
viticultural area within the North Coast
viticultural area.

TTB Findings

After careful review of the petition
and the comments received in response
to Notice Nos. 105 and 112, TTB finds
that the evidence submitted supports
the establishment of the proposed
viticultural area, subject to the following

alterations to the proposal in Notice No.
105:

e The name of the viticultural area
should be “Pine Mountain-Cloverdale
Peak,” as was proposed by the
petitioners in response to comments to
Notice No. 105; and

¢ The boundary line for the
viticultural area should be modified to
avoid the inadvertent overlap with the
Mendocino viticultural area that was
created by the boundary line proposed
in Notice No. 105.

With regard to the partial overlap
between the proposed viticultural area
and the Alexander Valley and Northern
Sonoma viticultural areas, as stated
above, the evidence set forth in the
petition shows that there are detailed,
significant differences between the
topography, climate, and soils of the
entire proposed viticultural area
(including the overlap area) and such
features of the greater portion of the
Alexander Valley viticultural area. This
evidence raises concerns that there may
be insufficient similarity between the
distinguishing features of the overlap
area and distinguishing features of the
rest of the Alexander Valley viticultural
area. However, considering the possible
alternatives, the strength of the evidence
presented in support of the similarity of
the distinguishing features within the
proposed viticultural area, and the fact
that the overlap area was specifically
added to the Alexander Valley
viticultural area by T.D. ATF-233, TTB
believes that the establishment of the
proposed viticultural area as described
above is the best alternative for
achieving the objectives of establishing
viticultural areas set forth in the
definition paragraph earlier in this
document.

TTB has further determined that only
the full name of the viticultural area,
“Pine Mountain-Cloverdale Peak,” is
viticulturally significant as a result of
the establishment of this new
viticultural area because “Pine
Mountain” is a commonly used
geographic name for multiple locations
within the United States, and, as noted
in the comments to Notice No. 105, the
names of “Pine Mountain-Cloverdale”
or “Cloverdale” alone are
geographically inaccurate and could
cause consumers to erroneously
associate the viticultural area with the
nearby city of Cloverdale, which is not
within the proposed boundary line.

Accordingly, under the authority of
the Federal Alcohol Administration Act
and part 4 of the TTB regulations, TTB
establishes the “Pine Mountain-
Cloverdale Peak” viticultural area in
Mendocino County and Sonoma
County, California, effective 30 days

from the date of publication of this
document.

Boundary Description

See the narrative boundary
description of the viticultural area in the
regulatory text published at the end of
this document.

Maps
The maps for determining the

boundary of the viticultural area are
listed below in the regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area,
its name, ‘“Pine Mountain-Cloverdale
Peak,” is recognized as a name of
viticultural significance under 27 CFR
4.39(i)(3). The text of the new regulation
clarifies this point.

Once this final rule becomes effective,
wine bottlers using “Pine Mountain-
Cloverdale Peak” in a brand name,
including a trademark, or in another
label reference as to the origin of the
wine, will have to ensure that the
product is eligible to use ‘“Pine
Mountain-Cloverdale Peak’ as an
appellation of origin. The establishment
of the Pine Mountain-Cloverdale Peak
viticultural area will not affect the
boundary line of any existing
viticultural areas, and any wineries
using Alexander Valley, Northern
Sonoma, or North Coast as an
appellation of origin or in a brand name
for wines made from grapes grown
within a portion of the Pine Mountain-
Cloverdale Peak viticultural area that
overlaps one of those viticultural areas
will not be affected by the establishment
of this new viticultural area.

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the
TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other term of viticultural significance
appears in another reference on the
label in a misleading manner, the bottler
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would have to obtain approval of a new
label.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other viticulturally
significant term that was used as a
brand name on a label approved before
July 7, 1986. See 27 CFR 4.39(i)(2) for
details.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. This regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name is the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

This rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

Elisabeth C. Kann of the Regulations
and Rulings Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.220 to read as follows:

§9.220 Pine Mountain-Cloverdale Peak.

(a) Name. The name of the viticultural
area described in this section is ‘“Pine
Mountain-Cloverdale Peak”. For
purposes of part 4 of this chapter, “Pine
Mountain-Cloverdale Peak” is a term of
viticultural significance.

(b) Approved maps. The three United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of the Pine Mountain-
Cloverdale Peak viticultural area are
titled:

(1) Asti Quadrangle—California, 1998;

(2) Cloverdale Quadrangle—
California, 1960, photoinspected 1975;
and

(3) Highland Springs Quadrangle—
California, 1959, photorevised 1978.

(c) Boundary. The Pine Mountain-
Cloverdale Peak viticultural area is
located in Mendocino and Sonoma
Counties, California. The boundary of
the Pine Mountain-Cloverdale Peak
viticultural area is as described below:

(1) The beginning point is on the Asti
map at the intersection of Pine
Mountain Road and the Sonoma-
Mendocino County line, section 35,
T12N, R10W. From the beginning point,
proceed southwesterly on Pine
Mountain Road to its intersection with
a light duty road known locally as Green
Road, section 33, T12N, R10W; then

(2) Proceed northerly on Green Road
approximately 500 feet to its first
intersection with the 1,600-foot contour
line, section 33, T12N, R10W; then

(3) Proceed northwesterly along the
meandering 1,600-foot contour line,
crossing onto the Cloverdale map in
section 32, T12N, R10W, and continue
to the contour line’s intersection with
the eastern boundary line of section 31,
T12N, R10W; then

(4) Proceed straight north along the
eastern boundary line of section 31,
crossing the Sonoma-Mendocino line, to
the boundary line’s intersection with
the 1,600-foot contour line on the west
side of Section 29, T12N, R10W; then

(5) Proceed northeasterly along the
meandering 1,600-foot contour line to
its intersection with the intermittent
Ash Creek, section 29, T12N, R10W;
then

(6) Proceed northeasterly in a straight
line, crossing onto the Asti map, to the
unnamed 2,769-foot peak located south
of Salty Spring Creek, section 20, T12N,
R10W; then

(7) Continue northeasterly in a
straight line, crossing onto the Highland
Springs map, to the unnamed 2,792-foot
peak in the northeast quadrant of
section 21, T12N, R10W; then

(8) Proceed east-southeasterly in a
straight line, crossing onto the Asti map,
to the unnamed 2,198-foot peak in
section 23, T12N, R10W; and then

(9) Proceed south-southeasterly in a
straight line, returning to the beginning
point.

Signed: July 12, 2011.

John J. Manfreda,
Administrator.
Approved: September 16, 2011.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2011-27813 Filed 10-26—11; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2570

RIN 1210-AB49

Prohibited Transaction Exemption
Procedures; Employee Benefit Plans

AGENCY: Employee Benefits Security
Administration, Labor.
ACTION: Final rule.

SUMMARY: This document contains a
final rule that supersedes the existing
procedure governing the filing and
processing of applications for
administrative exemptions from the
prohibited transaction provisions of the
Employee Retirement Income Security
Act of 1974 (ERISA), the Internal
Revenue Code of 1986 (the Code), and
the Federal Employees’ Retirement
System Act of 1986 (FERSA). The
Secretary of Labor is authorized to grant
exemptions from the prohibited
transaction provisions of ERISA, the
Code, and FERSA and to establish an
exemption procedure to provide for
such relief. This final rule clarifies and
consolidates the Department of Labor’s
exemption procedures and provides the
public with a more comprehensive
description of the prohibited transaction
exemption process.

DATES: Effective Date: This final rule is
effective December 27, 2011, and
applies to all exemption applications
filed on or after that date.

FOR FURTHER INFORMATION CONTACT: Eric
A. Raps, Office of Exemption
Determinations, Employee Benefits
Security Administration, Room N-5700,
U.S. Department of Labor, Washington,
DC 20210, telephone (202) 693—8532.
This is not a toll-free number.
SUPPLEMENTARY INFORMATION:

A. Background

On August 30, 2010, the Department
published a Notice of Proposed
Rulemaking in the Federal Register (75
FR 53172) that would update the
existing procedure governing the filing
and processing of applications for
administrative exemptions from the
prohibited transaction provisions of
ERISA, the Code, and FERSA, and
invited written comments from the
public concerning its contents. These
comments are available for review at
http://www.regulations.gov and also
under “Public Comments” on the “Laws
& Regulations” page of the Department’s
Employee Benefits Security
Administration (EBSA) Web site at
http://www.dol.gov/ebsa.
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The final rule contained in this
document revises the prohibited
transaction exemption procedure to
reflect changes in the Department’s
exemption practices since the previous
exemption procedure was issued in
1990 (the 1990 Exemption Procedure).
Among other things, key elements of the
exemption policies and guidance
previously found in ERISA Technical
Release 85—1 and the 1995 Exemption
Publication have been consolidated
within the text of a unitary,
comprehensive final regulation.
Adoption of this updated procedure
should also promote the prompt and
efficient consideration of all exemption
applications by clarifying the types of
information and documentation
generally required for a complete filing,
by affording expanded opportunities for
the electronic submission of information
and comments relating to an exemption,
and by providing plan participants and
other interested persons with a more
thorough understanding of the
exemption under consideration.

B. Overview of the Final Rule and
Comments

The exemption procedure contained
in this document (and codified at 29
CFR part 2570, subpart B) consists of 23
discrete sections (§ 2570.30 through
§ 2570.52), arranged by topic and
generally reflecting the chronological
order of steps involved in processing an
exemption application. Set forth below
is a summary of those aspects of the
proposed rule on which the Department
received comments, and the
Department’s response to those
comments. Individuals interested in
obtaining information concerning the
content of the proposed rule not
discussed herein should refer to the
Notice of Proposed Rulemaking at 75 FR
53172.

Section 2570.30 Scope of the
Regulation

Section 2570.30(b) of the proposed
rule stated that “‘the Department may
conditionally or unconditionally
exempt any fiduciary or transaction, or
class of fiduciaries or transactions, from
all or part of the restrictions imposed by
section 406 of ERISA and the
corresponding restrictions of the Code
and FERSA.” One commenter suggested
that this formulation was too restrictive
because, under the foregoing statutes,
the Department has the authority to
exempt not only fiduciaries engaged in
prohibited transactions, but parties in
interest (or disqualified persons under
the Code) as well. Accordingly, the
commenter requested that the
Department broaden the scope of

section 2570.30(b) to include “parties in
interest.”

The Department notes that section
2570.30(b) of the proposed rule simply
restated the statutory language found at
section 408(a) of ERISA concerning the
scope of the Department’s authority to
grant administrative exemptions from
the prohibited transaction provisions of
ERISA. Because section 408(a) of the
Act provides the Department with the
authority to grant exemptions for “any
fiduciary or transaction, or class of
fiduciaries or transactions,” the
Department also has the authority to
provide exemptive relief to non-
fiduciary parties in interest who engage
in plan transactions. Therefore, it is
unnecessary to adopt the commenter’s
suggested amendment. In this regard,
the Department notes that, consistent
with the legislative history of the Act,?
the Department has routinely granted
exemptive relief to non-fiduciary parties
in interest and disqualified persons, and
will continue to exercise its authority,
as appropriate.

Section 2570.31 Definitions

Section 2570.31 of the proposed rule
defines the following terms for purposes
of the exemption procedure regulation:
affiliate, class exemption, Department,
exemption transaction, individual
exemption, party in interest, pooled
fund, qualified appraisal report,
qualified independent appraiser, and
qualified independent fiduciary.

Definition of “Affiliate”—Section
2570.31(a) of the proposed rule
specifically defined the term “‘affiliate”
to include any employee or officer of the
person who is highly compensated or
“[h]as direct or indirect authority,
responsibility, or control regarding the
custody, management, or disposition of
plan assets * * *” One commenter
expressed the view that the language of
this definition should be clarified so
that the term ““plan assets” would refer
only to those plan assets involved in the
exemption transaction. The commenter
stated that, absent such a modification,
a person could be deemed to be an
affiliate if he or she had responsibility
with respect to the assets of any plan,
without regard to whether the authority
or control relates to the plan at issue or
the plan assets at issue.

In response to the commenter’s
suggestion, the Department has

1See H.R. Rep. No. 1280, 93d Cong., 2d Sess. 310

(1974), and also section 102 of Presidential
Reorganization Plan No. 4 of 1978 (3 CFR part 332
(1978), reprinted in 5 U.S.C. app. at 672 (2006) and
in 92 Stat. 3790 (1978)), effective December 31,
1978, which generally transferred the authority of
the Secretary of the Treasury to issue administrative
exemptions under section 4975(c)(2) of the Code to
the Department of Labor.

modified the definition of “affiliate” at
section 2570.31(a) to clarify that the
term applies to any employee or officer
of the person who has direct or indirect
authority, responsibility, or control
regarding the custody, management, or
disposition of plan assets involved in
the subject exemption transaction. In
addition, the Department, on its own
motion, has further modified the term
“affiliate” to clarify the scope and
meaning of the term “control” that is
contained within that definition.

Nature and Extent of Independence of
Qualified Independent Appraisers and
Fiduciaries—Two commenters objected
to the definition of a “qualified
independent fiduciary”’ (section
2570.31(j) of the proposed rule), which
requires that a person serving in such
capacity be “independent of and
unrelated to any party in interest
engaging in the exemption transaction
and its affiliates.” One of the
commenters also expressed a similar
reservation with respect to the
definition of a ““qualified independent
appraiser” (section 2570.31(i) of the
proposed rule). One commenter opined
that the words “independent of”” and
“unrelated to”” are not defined in the
proposed rule, particularly with respect
to employees of the independent
fiduciary who are related to employees
of the party in interest (spouses,
children, in-laws, etc.), and therefore
should be deleted in the interests of
clarity. Another commenter took the
position that, if the Department’s actual
purpose in utilizing the foregoing
language was to bar a qualified
independent fiduciary from being an
affiliate of the party in interest engaging
in the transaction, then the Department
should revise and simplify the text of
section 2570.31(j) of the final rule
accordingly.

As noted previously, the purpose of
including these definitions in the
proposed rule was to emphasize that
any independent fiduciary or appraiser
retained in connection with an
exemption transaction must not only be
“qualified” (i.e., knowledgeable as to its
duties and responsibilities under ERISA
and knowledgeable as to the subject
transaction and the markets, if any,
where such transactions normally
occur) to serve in that capacity, but also
free from any relationships with the
party in interest or its affiliates that
could improperly affect its judgment.
Because such relationships may be
relevant to the Department’s
determination as to whether an
appraiser or fiduciary is independent,
the Department has not adopted the
suggestions of the commenters for
modifying these definitions.
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Standards for Measuring
Compensation Received By Qualified
Independent Appraisers and
Fiduciaries—Several commenters
indicated that the Department’s use of
the word “income” in the definitions in
sections 2570.31(i) and (j) (and also in
sections 2570.34(c)(7) and (d)(8)) to
describe the overall annual
compensation received by qualified
independent appraisers and fiduciaries
is problematic. Two of these
commenters expressed the view that
substitution of the word “revenues” for
income would be less susceptible to
misinterpretation and more consistent
with prior Departmental practice. One
of the commenters also suggested that
the text of section 2570.34(d)(8) be
modified to reflect the substitution of
the word “‘revenues” in place of the
word “income.” Another commenter
agreed with this view, and pointed out
that the term “income” as a definitional
term lends itself to a variety of
interpretations—gross income, taxable
income, etc. Similarly, another
commenter suggested the substitution of
the term ‘““gross revenue” in lieu of the
term “income” with respect to the
compensation received by qualified
independent appraisers. In general, the
Department concurs, and has modified
sections 2570.31(i) and (j) and sections
2570.34(c)(7) and (d)(8) in the final rule
by substituting, where appropriate, the
term “‘revenue” for the term “income.”

In defining the terms “qualified
independent appraiser” (section
2570.31(i)) and “qualified independent
fiduciary” (section 2570.31(j)), the
proposed rule provided that, in each
instance, the determination as to the
independence of the appraiser or
fiduciary would be made “on the basis
of all relevant facts and circumstances.”
The definition of a “qualified
independent fiduciary” further
provided that, ““[a]s a general matter, an
independent fiduciary retained in
connection with an exemption
transaction must not receive more than
a de minimis amount of compensation
(including amounts received for
preparing fiduciary reports and other
related duties) from the parties in
interest to the transaction or their
affiliates. For purposes of determining
whether the compensation received by
the fiduciary is de minimis, all
compensation received by the fiduciary
is taken into account. Such de minimis
amount will ordinarily constitute 1% or
less of the annual income of the
qualified independent fiduciary. In all
events, the burden is on the applicant to
demonstrate the independence of the
fiduciary.” The definition of a

“qualified independent appraiser”
under the proposed rule described the
compensation to be received by such
appraisers in virtually identical terms.

The Department received a number of
comments objecting to the content of the
foregoing definitions under the
proposed rule. Two commenters
suggested that a de minimis or
percentage test bears, at best, a narrow
relationship to any duty or commitment
to impartially perform independent
fiduciary responsibilities under ERISA,
and does not take into account the
complexity, risk, expertise, or
expenditure of time that such a
commitment may entail. One
commenter expressed the view that
inserting the proposed de minimis and
1% standards in the text of a final
regulation would mean that any firm
that provides independent fiduciary
services and whose compensation
exceeds such thresholds is
presumptively subject to improper
influence from a party in interest to the
exemption transaction. Two
commenters further expressed the view
that, if the 1% and de minimis aspects
of the proposed rule were ultimately
adopted, plan fiduciaries and officials
required to retain independent
fiduciaries and appraisers in connection
with complex exemption transactions
would inevitably limit their selections
to a handful of large banking, fiduciary,
or valuation firms whose compensation
would satisfy the foregoing standards,
thus reducing the overall level of
competition for such services. By way of
example, one commenter posited a
complex exemption transaction which
could reasonably be expected to
command an independent fiduciary fee
of $150,000 in a given year to be paid
by a party in interest to the exemption
transaction; the commenter concluded
that, under the proposed rule, only
firms with annual revenues of
$15,000,000 or more would be
presumptively independent of the party
in interest.

One commenter emphasized the
negative effect that the de minimis
standard would have upon smaller
fiduciary and valuation firms, opining
that smaller firms often possess greater
expertise and objectivity with respect to
evaluating exemption transactions than
their larger institutional counterparts,
and often provide their services to plans
at less expense as a result of lower
overhead costs. Two commenters
expressed the view that the reduced
competition resulting from the adoption
of a 1% benchmark would likely have
the undesirable effect of driving up the
costs of engaging an independent
fiduciary for exemption transactions;

one of these commenters also ventured
that such a provision might cause plans,
rather than parties in interest, to pay the
fees of such a fiduciary. Another
commenter opined that the proposed
compensation limitations in the
proposed rule would make it especially
difficult for newly-established
independent fiduciary firms with few, if
any, conflict of interest or affiliation
problems to compete for significant
assignments with respect to exemption
transactions. This commenter further
stated that this market access problem
for new firms would persist even if the
Department had specified a higher
compensation threshold (e.g., 5%) in
connection with the proposed de
minimis standard.

Several commenters stated that the
1% compensation threshold for
independent fiduciaries contained in
the proposed rule is substantially lower
than the percentage guidelines often
utilized by the Department in past
administrative exemptions (and in other
ERISA contexts) for evaluating whether
fiduciaries have a relationship with a
party in interest that renders them
susceptible to inappropriate influences
or pressures. Two commenters
specifically noted that the Department
has, in past individual exemptions,
permitted independent fiduciaries to
derive as much as 5% of their
compensation from parties in interest
involved in the exemption transaction.
Several commenters stated that there are
currently only a small number of firms
that perform an independent fiduciary
role in connection with complex
exemption transactions, and that the
restrictions on compensation contained
in the proposed rule would tend to deter
such firms from accepting these types of
engagements in the future. One
commenter also stated that the proposed
de minimis /1% benchmark does not
account for the fact that an independent
fiduciary’s fee arrangement often
requires that a significant portion of the
fiduciary’s compensation is used to pay
outside lawyers, actuaries, and other
consultants for services that enable the
fiduciary to meet its duties to the plan.

Accordingly, several commenters
expressed the opinion that the
Department should consider alternatives
in the final rule to the 1% and de
minimis compensation standards for
defining and evaluating the
independence of fiduciaries and
appraisers retained in connection with
exemption transactions. In this
connection, one commenter suggested
that the Department should consider its
proposed regulation relating to the
definition of ““adequate consideration”
under section 3(18) of ERISA (see 53 FR
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16732, proposed May 17, 1988), which
enumerated various criteria for
determining whether a plan fiduciary
has made a good faith determination of
the fair market value of an asset (other
than a security for which there is a
generally recognized market). One of the
proposed criteria would require that the
relevant fiduciary be independent of all
parties to the transaction (other than the
plan) and that the assessment of the
independence of the fiduciary should be
made in light of all relevant facts and
circumstances. In this regard, the
commenter noted that none of the
proposed criteria made any references to
amounts or percentages of
compensation received by a fiduciary
from a party in interest.

While expressing various concerns
about the possible effects of an express
limitation on qualified independent
fiduciary compensation, another
commenter nevertheless acknowledged
that a fiduciary whose compensation
from parties in interest with respect to
a proposed transaction represents a
significant portion of the fiduciary’s
revenues can be, or can be perceived to
be, susceptible to improper influence in
carrying out its fiduciary duties.
Accordingly, this commenter suggested
the deletion of the Department’s
language at section 2570.31(j) in the
proposed rule concerning de minimis
amounts and the 1% compensation
standard, and substituting a number of
factors that the Department would
utilize in evaluating the independence
of a fiduciary. These factors would
include the complexity of the
exemption transaction, the amount of
plan assets involved in the exemption
transaction (expressed in both absolute
terms and as a percentage of the plan’s
total assets), and the expected duration
of the fiduciary’s engagement.

In response to these comments, the
Department wishes to point out that, in
defining the terms “qualified
independent appraiser” and ‘“qualified
independent fiduciary”’, the proposed
rule provided that, in each instance, the
final determination as to the
independence of the appraiser or
fiduciary is made “on the basis of all
relevant facts and circumstances.” The
Department also notes that the
references to the one percent standard
for compensation received by appraisers
and fiduciaries in connection with an
exemption transaction was not intended
as an absolute limit with respect to
compensation received by such persons
from parties in interest.

Thus, the Department concurs that
this provision should be clarified. In
this regard, the Department notes that
the percentage of an appraiser’s or

fiduciary’s annual revenue derived from
a party in interest (or its affiliates) to an
exemption transaction is an important
factor in determining whether such
person is, in fact, independent of the
party in interest engaging in the covered
transaction. The Department also
continues to believe that the percentage
of an appraiser’s or fiduciary’s annual
revenue that is attributable to a party in
interest should be a de minimis amount.
Accordingly, absent facts and
circumstances demonstrating a lack of
independence, the Department will
operate according to the presumption
that such appraiser or fiduciary will be
independent if the revenues it receives
or is projected to receive, within the
current federal income tax year, from
parties in interest (and their affiliates) to
the transaction are not more than 2% of
such appraiser’s or fiduciary’s annual
revenues based upon its prior income
tax year. Although the presumption
does not apply when the
aforementioned percentage exceeds 2%,
an appraiser or fiduciary nonetheless
may be considered independent based
upon other facts and circumstances
provided that the appraiser or fiduciary
receives or is projected to receive
revenues that are not more than 5%
within the current federal income tax
year, from parties in interest (and their
affiliates) to the transaction based upon
its prior income tax year.

Accordingly, it is the Department’s
view that the language contained in
sections 2570.31(i) and (j) in the final
rule provides the Department with
sufficient flexibility to take into account
any and all relevant facts and
circumstances that may have a bearing
on its assessment of the qualifications
and independence of appraisers and
fiduciaries. In this connection, the
Department further notes that the
previously referenced factors cited by
the commenter may be taken into
account under this “facts and
circumstances” standard.

Section 2570.33 Applications the
Department Will Not Ordinarily
Consider

Section 2570.33 describes exemption
applications that the Department will
not ordinarily consider, such as
applications involving a transaction or
transactions that are the subject of an
investigation under the reporting,
disclosure and fiduciary responsibility
provisions in parts 1 or 4 of subtitle B
of Title I of ERISA. In connection with
the application content provisions of the
exemption regulation, one commenter
suggested that the Department modify
the language of the final rule to ensure
the confidentiality of information

disclosed in an application (or in any
amendments or supplements thereto).2
In support of its view, the commenter
stated that investigations by EBSA are
confidential, and that the EBSA
Enforcement Manual makes information
about current enforcement proceedings
subject to strict confidentiality (except
with respect to other governmental
agencies). The commenter also argued
that, absent an amendment excluding
this information from public access,
certain applicants affected by the
application content requirements could
be stigmatized or might be deterred from
applying for exemptive relief from the
Department.

The Department does not concur that
the final rule should be modified to
address the commenter’s concerns with
respect to preserving the confidentiality
of certain information submitted as part
of an exemption application. Because
such information comprises part of the
record in support of an exemption, it
enables the public to understand the
basis for the Department’s decision.
Section 2570.51(a) of both the 1990
Exemption Procedure and the proposed
rule stipulates that “[tlhe administrative
record of each exemption application
will be open to public inspection and
copying.” Thus, the Department will not
process exemption applications
containing such designations unless the
claim of confidentiality and privilege is
withdrawn or the Department
determines that the designated
information is not material to the
exemption request. Accordingly, in
order to provide further clarity, the
Department has redesignated paragraph

2 Specifically, the commenter suggested
modifications to the language of sections
2570.35(a)(7) and 2570.35(b) to make allowances for
the confidentiality of information submitted to the
Department in connection with an exemption
application. Section 2570.35(a)(7) requires that an
application for an individual exemption include a
brief statement to the Department disclosing
whether, within the last five years, any plan
affected by the exemption transaction or any party
in interest involved in the exemption transaction
has been under investigation or examination by, or
has been engaged in litigation or a continuing
controversy with, the Department, the Internal
Revenue Service, the Justice Department, the
Pension Benefit Guaranty Corporation, or the
Federal Retirement Thrift Investment Board
involving compliance with provisions of ERISA,
provisions of the Code relating to employee benefit
plans, or provisions of FERSA relating to the
Federal Thrift Savings Fund. Section 2570.37(b)
states that if, at any time during the pendency of
an exemption application, the applicant or any
other party in interest who would participate in the
exemption transaction becomes the subject of an
investigative or enforcement action by the foregoing
agencies, the applicant must promptly notify the
Department of such a fact. In considering this
comment, the Department determined that it was
appropriate to address the issue of information
designated as confidential by an applicant under
section 2570.33 of the final rule.
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(c) of section 2570.33 as paragraph (d),
and a new paragraph (c) describing the
Department’s policy on claims of
confidentiality has been inserted.

Section 2570.34 Information To Be
Included in Every Exemption
Application

Disclosure of Compensation Received
by Qualified Independent Appraisers
and Fiduciaries—Section 2570.34(d)(8)
of the proposed rule would have
required that any statement provided by
a qualified independent fiduciary in
support of an exemption application
include, among other things, a
representation ‘‘disclosing the
percentage of such fiduciary’s current
income that was derived from any party
in interest involved in the transaction or
its affiliates; in general, such percentage
shall be computed by comparing, in
fractional form: (i) The amount of the
fiduciary’s projected personal or
business income for the current federal
income tax year that will be derived
from the party in interest or its affiliates
(expressed as a numerator); and (ii) The
fiduciary’s gross personal or business
income (excluding fixed, non-
discretionary retirement income) for the
prior federal income tax year (expressed
as a denominator).” Section
2570.34(c)(7) of the proposed rule
contained similar requirements for the
content of statements submitted by a
qualified independent appraiser in
support of an exemption application.

One commenter suggested that this
provision be amended in the final rule
to expressly state that, in instances
where a qualified independent fiduciary
provides its services to a plan through
a specialized unit which is the
subsidiary or affiliate of a larger
business organization, the fiduciary’s
revenues (the denominator of the
fraction described in this subsection)
should be based solely upon the
revenues of the specialized unit and not
the larger organization. The commenter
stated that, because the purpose of
examining the proportion of the
independent fiduciary’s compensation
derived from parties in interest is to
determine the fiduciary’s lack of
susceptibility from undue influence, the
revenues of the specialized unit should
be the proper focus of such an inquiry.

In addition, the commenter offered
the view that the time frames contained
in the foregoing denominator should
reflect the greater of (i) The prior federal
income tax year’s income or (ii) the
qualified independent fiduciary’s good
faith estimate of the current year’s
income. In the commenter’s view, the
relationship between the compensation
in connection with the transaction in

question and the current financial state
of the business is as least as relevant as
data that may be as much as a year old
when the calculation is made.

Because, as previously noted, the
focus of this provision is on the
revenues generated by the independent
fiduciary, the Department believes no
further changes to the language of this
provision are necessary. Further, the
Department declines to adopt the
commenter’s suggested modification of
the content of the denominator (as
described at section 2570.34(d)(8)) with
respect to the relevant time frame for
computing the revenues received by an
independent fiduciary from all sources.
The Department is of the view that the
formula described in the final rule
affords greater objectivity and certainty
in determining such amounts.

Specialized Statements—Section
2570.34(c) requires that a qualified
independent appraiser act solely on
behalf of the plan in preparing
statements submitted in support of an
application for exemption. In the
Department’s view, any appraiser
retained to perform an asset valuation
on behalf of a plan must discharge its
responsibilities in an independent and
impartial manner. In this regard, the
Department expects the qualified
independent appraiser’s determination
to be unbiased, fair, and objective, and
to be made in good faith and based on
a detailed analysis of the prevailing
circumstances then known to the
appraiser. The same general standards
of professional conduct also apply, as
appropriate, to statements prepared by
other third party experts under section
2570.34(e).

Section 2570.35 Information To Be
Included in Applications for Individual
Exemptions Only

Disclosure of party in interest
investments—Under section
2570.35(a)(16), as it appeared in the
1990 Exemption Procedure, the extent
of applicant disclosure of plan
investments with a party in interest was
limited to whether or not the assets of
the affected plans(s) were invested in
loans to any party in interest involved
in the exemption transaction, property
leased to any such party in interest, or
securities issued by any party in interest
involved in the exemption transaction.
Where such investments existed, the
applicant was required to include an
additional statement detailing the
nature and extent of these investments,
and whether a statutory or
administrative exemption covered such
investments.

In the proposed rule, the Department
proposed an amendment to this

provision that would have required an
applicant to disclose whether or not the
assets of the affected plan(s) had been
invested directly or indirectly in any
other transactions (e.g., securities
lending or extensions of credit), whether
exempt or non-exempt, with the party in
interest involved in the exemption
transaction. Accordingly, such
disclosure would not have been limited
to plan investments in loans or leases
involving the party in interest, or
securities issued by the party in interest.
In cases where any such investments
existed, the applicant would have been
required to provide the Department with
additional information describing,
among other things: (1) The type of
investment to which the statement
pertains; (2) The aggregate fair market
value of all investments of this type as
reflected in the plan’s most recent
annual report; (3) The approximate
percentage of the fair market value of
the plan’s total assets as shown in such
annual report that is represented by all
investments of this type; and (4) The
applicable statutory or administrative
exemption covering these investments
(if any).

One commenter expressed the view
that this proposed revision, which
requires an exemption applicant to
disclose all direct or indirect
investments of a plan with the party in
interest (regardless of whether such
investments were exempt or non-
exempt under the terms of ERISA) was
“overbroad” and would be
“extraordinarily burdensome” for
applicants. The commenter stated that,
for a plan with $10 billion in assets,
there could be literally thousands of
transactions with or through a party in
interest that would be required to be
disclosed under this revised provision,
regardless of how relevant these
transactions might be to the exemption
under consideration. The commenter
questioned whether the disclosure of
these transactions (and the costs
associated with such disclosure) would
result in a more efficient exemption
process, and added that it desired to see
a continuation of the Department’s
existing practice of inquiring during the
pendency of the exemption application
about other relationships and
transactions concerning a plan’s
investments with a party in interest.

After consideration of the comment,
the Department generally concurs with
the concerns expressed by the
commenter that compliance with the
disclosure requirements described in
the proposed revision to section
2570.35(a)(16) may pose practical
difficulties for some prohibited
transaction exemption applicants. The
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purpose of this disclosure provision (as
explained in the preamble of the 1990
Exemption Procedure) is to enable the
Department to determine whether the
exemption transaction, in conjunction
with other plan investments involving
parties in interest, would unduly
concentrate the plan’s assets in certain
investments and parties so as to raise
questions under the fiduciary
responsibility provisions of ERISA.
Accordingly, the Department has
determined to modify the language in
the final rule by reverting to the existing
requirement, contained in the 1990
Exemption Procedure, which requires
an applicant for an individual
exemption to disclose information
regarding any plan investments in loans
to, property leased to, or securities
issued by, any party in interest involved
in the exemption transaction. In
addition, it is noted that section
2570.35(a)(16) of the final rule does not
preclude the Department from
requesting, during the pendency of the
exemption application, additional
information from the applicant.

Retroactive exemptions—In the
proposed rule, the Department added a
new section 2570.35(d) to provide
guidance to applicants who are seeking
retroactive relief for past prohibited
transactions. This new subsection
incorporates the standards for
retroactive exemptions that were
described by the Department in ERISA
Technical Release 85—1 (January 22,
1985). The Department believes that the
inclusion of these standards as part of
an updated and comprehensive
exemption procedure regulation will
provide greater clarity to applicants for
retroactive relief, thereby facilitating the
prompt evaluation of such applications.
Among other things, the new subsection
reaffirms that, as a general matter, the
Department will consider granting
retroactive relief for transactions already
consummated only if the safeguards
necessary for the grant of a prospective
exemption were in place at the time of
the consummated transaction. In this
regard, an applicant should provide
evidence that it acted in good faith at
the time of the subject transaction by
taking reasonable and appropriate steps
to protect the plan from abuse and
unnecessary risk. The new subsection
also enumerates a variety of objective
factors that the Department ordinarily
takes into account when evaluating
whether the conduct of the applicant at
the time of a previously consummated
transaction satisfies the good faith
standard.

One commenter expressed concern
about the practical effect of one of these
factors (section 2570.35(d)(2)(v)), under

which the Department would take into
account whether ““the applicant has
submitted evidence that the plan
fiduciary did not engage in an act or
transaction knowing that such act or
transaction was prohibited under
section 406 of ERISA and/or section
4975 of the Code. In this regard, the
Department will accord appropriate
weight to the submission of a
contemporaneous, reasoned legal
opinion of counsel, upon which the
plan fiduciary relied in good faith before
entering the act or transaction * * *.”

The commenter posited a situation in
which, during the pendency of an
application for prospective exemptive
relief, certain exigencies (such as a
change in the tax laws) create an
incentive for a party in interest to
immediately consummate the proposed
transaction, despite the absence of
administrative relief from the
Department at that point in time. The
commenter expressed the view that in
such circumstances, where an applicant
subsequently amends its application to
obtain retroactive relief for a past
prohibited transaction, the Department
should adopt an accommodating
posture with respect to those exigent
circumstances that might induce a party
in interest to a transaction to engage in
that transaction prior to receiving a final
grant of exemption.

The Department notes that the good
faith factors enumerated under section
2570.35(d) do not constitute an
exclusive or an exhaustive list of the
criteria that the Department may
consider in evaluating an application for
a retroactive exemption. The
determination of whether a fiduciary
has acted in good faith will be based
upon a review of the totality of facts and
circumstances surrounding a past
prohibited transaction (including the
exigencies of the transaction) before
determining whether a retroactive
exemption is warranted. In this
connection, the applicant for a
retroactive exemption must demonstrate
that the safeguards necessary for the
grant of a prospective transaction were
in place at the time that the transaction
was consummated. Accordingly, the
Department has determined that no
modifications to section 2570.35(d)(2)(v)
are warranted.

Section 2570.37 Duty To Amend and
Supplement Exemption Applications

Section 2570.37(a) of the proposed
rule required that an exemption
applicant promptly notify the
Department if, during the pendency of
an exemption application, any material
fact or representation contained in the
application changes or is inaccurate.

This section also required that, during
the pendency of the exemption
application, the applicant promptly
notify the Department concerning any
material fact or representation that had
been omitted from the application. The
determination whether, under the
totality of the facts and circumstances,
a particular statement contained in (or
omitted from) an exemption application
constitutes a material fact or
representation is made by the
Department.

One commenter interpreted the
phrase “during the pendency of the
application” contained in paragraph (a)
of section 2570.37 to mean the period
“under which the application/
exemption is in force.” With this
interpretation in mind, the commenter
expressed the view that changes to the
facts underlying the original grant of an
exemption (such as the size of a
company, its business affiliations, lines
of business, etc.) occur all of the time.
As a consequence, the commenter
opined that if a party in interest to a
covered transaction fails to report any
changes at all to the facts and
representations underlying a granted
exemption, such exemption may
automatically become invalid.
Accordingly, the commenter proposed
that the Department should limit the
changes that need to be reported to the
Department to those occurring prior to
the granting of an exemption.

The Department does not concur with
the commenter’s interpretation of the
words “during the pendency of the
application”. The applicable timeframe
covered by section 2570.37(a) is the
period between the submission of an
exemption application and the point at
which final administrative action is
taken by the Department with respect to
the application. In the case of a granted
exemption involving a one-time
transaction that has been consummated
in accordance with the terms and
conditions of the exemption, subsequent
events do not affect the validity of the
exemptive relief granted by the
Department. In instances where the
Department has granted an exemption
for a transaction which is continuing in
nature (e.g., a lease), section 2570.49(d)
of the procedure would apply. This
provision stipulates that “[f]or
transactions that are continuing in
nature, an exemption ceases to be
effective if, during the continuation of
the transaction, there are material
[emphasis added] changes to the
original facts and representations
underlying such exemption or if one or
more of the exemption’s conditions
cease to be met.” The materiality of
such changes is determined by the
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Department in light of the totality of the
surrounding facts and circumstances.3
Accordingly, after considering this
comment, the Department has
determined not to modify the language
of section 2570.37(a) in the final rule.
However, in the interests of clarity, the
Department has, on its own motion,
deleted paragraph (d) of section 2570.37
in the final rule.

Sections 2570.40 and 2570.41
Conferences and Final Denial Letters

The 1990 Exemption Procedure
stipulated that the Department would
attempt to schedule a conference
concerning a tentative denial letter at a
mutually convenient date and time
during the 45-day period following the
later of (1) The date the Department
received the applicant’s request for a
conference, or (2) the date the
Department notified the applicant, after
reviewing additional information
submitted pursuant to section 2570.39,
that it was not prepared to propose the
requested exemption. The Department’s
proposal (at section 2570.40) would
have replaced this 1990 rule by
substituting a simplified procedure in
order to facilitate the prompt and
efficient scheduling of such
conferences. The Department has largely
retained the proposed language of this
conference provision in the final rule,
except for certain technical
clarifications. In instances where the
applicant has requested a conference
and stated an intent to submit
additional information in support of the
application, the Department generally
will schedule a conference for a date
and time that occurs within 20 days
after the date on which the Department
has provided notification to the
applicant that it remains unprepared to
propose the requested exemption based
upon the additional information
submitted by the applicant.
Alternatively, in instances where the
applicant requests a conference without
expressing an intent to submit
additional information pursuant to
section 2570.39, the Department
generally will schedule a conference for
a date and time that occurs within 40
days after the date of the issuance of the
tentative denial letter.

The Department, on its own motion,
has made technical corrections to
section 2570.40 in the final rule to
clarify how the rule would apply where
an exemption applicant, within 20 days
of receiving a tentative denial letter,

3 Where applicants are in doubt as to the
continued validity of exemptive relief that has been
granted, such applicants may seek guidance from
EBSA'’s Office of Exemption Determinations.

requests a conference and expresses an
intent to submit additional written
information, but fails to provide such
information within 40 days from receipt
of the tentative denial letter.

To address this situation, the
Department has inserted a new
paragraph (f) in section 2570.40. This
new paragraph specifies that, where an
applicant has requested a conference
and expressed an intent to submit
additional information pursuant to
section 2570.39(b), but has failed to
furnish such information within 40 days
from the date of the tentative denial
letter, the Department will generally
schedule a conference for a date and
time occurring within 60 days after the
date of the issuance of the tentative
denial letter. As part of this technical
correction, the Department also has
redesignated sections 2570.40(f) and (g)
of the proposed rule, respectively, as
sections 2570.40(g) and (h) of the final
rule.

In addition, the Department has made
an additional technical correction to the
text of section 2570.41 of the final rule
by deleting the reference in paragraph
(b) to “‘section 2570.40(e)”” and
substituting “section 2570.40.”

Section 2570.49 Limits on the Effect of
Exemptions

The Department, on its own motion,
has made a technical refinement to this
section of the final rule by adding a new
paragraph (e), which clarifies that the
Department possesses the sole
discretion to determine the materiality
of any fact or representation which
underlies an administrative exemption.

C. Regulatory Impact Analysis
Executive Order 12866

Under Executive Order 12866 (58 FR
51735), the Department must determine
whether a regulatory action is
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of the
Executive Order defines a ““significant
regulatory action” as an action that is
likely to result in a rule (1) Having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the

rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. Pursuant to the terms of the
Executive Order, it has been determined
that this action is not “significant”
within the meaning of section 3(f) of the
Executive Order and therefore is not
subject to review by OMB.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520) (PRA 95), the Department
submitted the information collection
request (ICR) included in the Notice of
Proposed Rulemaking to OMB for
review and clearance at the time the
proposed rule was published in the
Federal Register on August 30, 2010 (75
FR 53172). OMB approved the final
amendment under OMB control number
1210-0160, on October 17, 2011. The
approval will expire on October 31,
2014.

The Department solicited comments
concerning the ICR in connection with
the Notice of Proposed Rulemaking. The
Department received no comments
addressing its burden estimates;
therefore, no substantive changes have
been made in the final rule that would
affect the Department’s earlier burden
estimates.

The paperwork burden estimates are
summarized as follows:

Type of Review: New collection.

Agency: Employee Benefits Security
Administration, Department of Labor.

Title: Final Rule for Prohibited
Transaction Exemption Procedures.

OMB Number: 1210-0060.

Affected Public: Business or other for-
profit; not-for-profit institutions.

Respondents: 56.

Responses: 22,995.

Frequency of Response: Occasionally.

Estimated Total Annual Burden
Hours: 2,564.

Estimated Total Annual Burden Cost:
$1,547,013.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
which are likely to have a significant
economic impact on a substantial
number of small entities. Unless the
head of an agency certifies that a final
rule is not likely to have a significant
economic impact on a substantial
number of small entities, section 603 of
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the RFA requires that the agency present
an initial regulatory flexibility analysis
at the time of the publication of the
notice of proposed rulemaking
describing the impact of the rule on
small entities and seeking public
comment on such impact.

For purposes of the RFA, the
Department continues to consider a
small entity to be an employee benefit
plan with fewer than 100 participants.*
Further, while some large employers
may have small plans, in general small
employers maintain most small plans.
Thus, the Department believes that
assessing the impact of this final rule on
small plans is an appropriate substitute
for evaluating the effect on small
entities. The definition of small entity
considered appropriate for this purpose
differs, however, from a definition of
small business that is based on size
standards promulgated by the Small
Business Administration (SBA) (13 CFR
121.201) pursuant to the Small Business
Act (15 U.S.C. 631 et seq.). The
Department requested comments on the
appropriateness of the size standard
used in evaluating the impact of the rule
on small entities but did not receive any
comments.

By this standard, the Department
estimates that nearly half the requests
for exemptions are from small plans.
Thus, of the approximately 613,000
ERISA-covered small plans, the
Department estimates that 28 small
plans (.000046% of small plans) file
prohibited transaction exemption
applications each year. The Department
does not consider this to be a substantial
number of small entities. Therefore,
based on the foregoing, pursuant to
section 605(b) of RFA, the Assistant
Secretary of the Employee Benefits
Security Administration hereby certifies
that the final rule will not have a
significant economic impact on a
substantial number of small entities.
The Department invited public
comments on its certification and the
potential impact of the rule on small
entities at the proposed rule stage and
did not receive any comments.

4 The basis for this definition is found in section
104(a)(2) of the Act, which permits the Secretary of
Labor to prescribe simplified annual reports for
pension plans that cover fewer than 100
participants. Pursuant to the authority of section
104(a)(3), the Department has previously issued at
29 CFR 2520.104-20, 2520.104-21, 2520.104—41,
2520.104—46 and 2520.104b—10 certain simplified
reporting provisions and limited exemptions from
reporting and disclosure requirements for small
plans, including unfunded or insured welfare plans
covering fewer than 100 participants and satisfying
certain other requirements.

Congressional Review Act

The final rule being issued here is
subject to the provisions of the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.) and will be
transmitted to Congress and the
Comptroller General for review.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), the final rule does not include
any federal mandate that may result in
expenditures by State, local, or tribal
governments, or impose an annual
burden exceeding $100 million or more,
adjusted for inflation, on the private
sector.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism and requires federal
agencies to adhere to specific criteria in
the process of their formulation and
implementation of policies that have
substantial direct effects on the States,
or the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This final rule
does not have federalism implications,
because it has no substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Section
514 of ERISA provides, with certain
exceptions specifically enumerated, that
the provisions of Titles I and IV of
ERISA supersede any and all laws of the
States as they relate to any employee
benefit plan covered under ERISA. The
requirements implemented in the rule
do not alter the fundamental provisions
of the statute with respect to employee
benefit plans, and as such would have
no implications for the States or the
relationship or distribution of power
between the national government and
the States.

List of Subjects in 29 CFR Part 2570

Administrative practice and
procedure, Employee benefit plans,
Employee Retirement Income Security
Act, Federal Employees’ Retirement
System Act, Exemptions, Fiduciaries,
Party in interest, Pensions, Prohibited
transactions, Trusts and trustees.

For the reasons set forth in the
preamble, the Department amends
subchapter G, part 2570 of chapter XXV

of title 29 of the Code of Federal
Regulations as follows:

PART 2570—PROCEDURAL
REGULATIONS UNDER THE
EMPLOYEE RETIREMENT INCOME
SECURITY ACT

m 1. Revise the authority citation for part
2570 to read as follows:

Authority: 5 U.S.C. 8477; 29 U.S.C.
1002(40), 1021, 1108, 1132, and 1135; sec.
102, Reorganization Plan No. 4 of 1978, 5
U.S.C. App at 672 (2006); Secretary of Labor’s
Order 3-2010, 75 FR 55354 (September 10,
2010).

m 2. Revise subpart B to part 2570 to
read as follows:

Subpart B—Procedures Governing the
Filing and Processing of Prohibited
Transaction Exemption Applications

Sec.

2570.30 Scope of rules.

2570.31 Definitions.

2570.32 Persons who may apply for
exemptions.

2570.33 Applications the Department will
not ordinarily consider.

2570.34 Information to be included in every
exemption application.

2570.35 Information to be included in
applications for individual exemptions
only.

2570.36 Where to file an application.

2570.37 Duty to amend and supplement
exemption applications.

2570.38 Tentative denial letters.

2570.39 Opportunities to submit additional
information.

2570.40 Conferences.

2570.41 Final denial letters.

2570.42 Notice of proposed exemption.

2570.43 Notification of interested persons
by applicant.

2570.44 Withdrawal of exemption
applications.

2570.45 Requests for reconsideration.

2570.46 Hearings in opposition to
exemptions from restrictions on
fiduciary self-dealing.

2570.47 Other hearings.

2570.48 Decision to grant exemptions.

2570.49 Limits on the effect of exemptions.

2570.50 Revocation or modification of
exemptions.

2570.51 Public inspection and copies.

2570.52 Effective date.

Subpart B—Procedures Governing the
Filing and Processing of Prohibited
Transaction Exemption Applications

§2570.30 Scope of rules.

(a) The rules of procedure set forth in
this subpart apply to prohibited
transaction exemptions issued by the
Department under the authority of:

(1) Section 408(a) of the Employee
Retirement Income Security Act of 1974
(ERISA);
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(2) Section 4975(c)(2) of the Internal
Revenue Code of 1986 (the Code);?® or

(3) The Federal Employees’
Retirement System Act of 1986 (FERSA)
(5 U.S.C. 8477(c)(3)).

(b) Under these rules of procedure,
the Department may conditionally or
unconditionally exempt any fiduciary or
transaction, or class of fiduciaries or
transactions, from all or part of the
restrictions imposed by section 406 of
ERISA and the corresponding
restrictions of the Code and FERSA.
While administrative exemptions
granted under these rules are ordinarily
prospective in nature, an applicant may
also obtain retroactive relief for past
prohibited transactions if certain
safeguards described in this subpart
were in place at the time the transaction
was consummated.

(c) These rules govern the filing and
processing of applications for both
individual and class exemptions that
the Department may propose and grant
pursuant to the authorities cited in
paragraph (a) of this section. The
Department may also propose and grant
exemptions on its own motion, in which
case the procedures relating to
publication of notices, hearings,
evaluation and public inspection of the
administrative record, and modification
or revocation of previously granted
exemptions will apply.

(d) The issuance of an administrative
exemption by the Department under
these procedural rules does not relieve
a fiduciary or other party in interest or
disqualified person with respect to a
plan from the obligation to comply with
certain other provisions of ERISA, the
Code, or FERSA, including any
prohibited transaction provisions to
which the exemption does not apply,
and the general fiduciary responsibility
provisions of ERISA which require,
among other things, that a fiduciary
discharge his or her duties respecting
the plan solely in the interests of the
participants and beneficiaries of the
plan and in a prudent fashion; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries.

(e) The Department will not propose
or issue exemptions upon oral request
alone, nor will the Department grant
exemptions orally. An applicant for an

1Section 102 of Presidential Reorganization Plan
No. 4 of 1978 (3 CFR part 332 (1978), reprinted in
5 U.S.C. app. at 672 (2006), and in 92 Stat. 3790
(1978)), effective December 31, 1978, generally
transferred the authority of the Secretary of the
Treasury to issue administrative exemptions under
section 4975(c)(2) of the Code to the Department of
Labor.

administrative exemption may request
and receive oral advice from
Department employees in preparing an
exemption application. However, such
advice does not constitute part of the
administrative record and is not binding
on the Department in its processing of
an exemption application or in its
examination or audit of a plan.

(f) The Department will generally treat
any exemption application that is filed
solely under section 408(a) of ERISA or
solely under section 4975(c)(2) of the
Code as an exemption request filed
under both section 408(a) and section
4975(c)(2) if it relates to a transaction
that would be prohibited both by ERISA
and the corresponding provisions of the
Code.

§2570.31 Definitions.

For purposes of these procedures, the
following definitions apply:

(a) An affiliate of a person means—

(1) Any person directly or indirectly
through one or more intermediaries,
controlling, controlled by, or under
common control with the person. For
purposes of this paragraph, the term
“control” means the power to exercise
a controlling influence over the
management or policies of a person
other than an individual;

(2) Any director of, relative of, or
partner in, any such person;

(3) Any corporation, partnership,
trust, or unincorporated enterprise of
which such person is an officer,
director, or a 5 percent or more partner
or owner; or

(4) Any employee or officer of the
person who—

(i) Is highly compensated (as defined
in section 4975(e)(2)(H) of the Code), or
(ii) Has direct or indirect authority,
responsibility, or control regarding the
custody, management, or disposition of
plan assets involved in the subject

exemption transaction.

(b) A class exemption is an
administrative exemption, granted
under section 408(a) of ERISA, section
4975(c)(2) of the Code, and/or 5 U.S.C.
8477(c)(3), which applies to any
transaction and party in interest within
the class of transactions and parties in
interest specified in the exemption
when the conditions of the exemption
are satisfied.

(c) Department means the U.S.
Department of Labor and includes the
Secretary of Labor or his or her delegate
exercising authority with respect to
prohibited transaction exemptions to
which this subpart applies.

(d) Exemption transaction means the
transaction or transactions for which an
exemption is requested.

(e) An individual exemption is an
administrative exemption, granted

under section 408(a) of ERISA, section
4975(c)(2) of the Code, and/or 5 U.S.C.
8477(c)(3), which applies only to the
specific parties in interest and
transactions named or otherwise
defined in the exemption.

(f) A party in interest means a person
described in section 3(14) of ERISA or
5 U.S.C. 8477(a)(4) and includes a
disqualified person, as defined in
section 4975(e)(2) of the Code.

(g) Pooled fund means an account or
fund for the collective investment of the
assets of two or more unrelated plans,
including (but not limited to) a pooled
separate account maintained by an
insurance company and a common or
collective trust fund maintained by a
bank or similar financial institution.

(h) A qualified appraisal report is any
appraisal report that satisfies all of the
requirements set forth in this subpart at
§ 2570.34(c)(4).

(i) A qualified independent appraiser
is any individual or entity with
appropriate training, experience, and
facilities to provide a qualified appraisal
report on behalf of the plan regarding
the particular asset or property
appraised in the report, that is
independent of and unrelated to any
party in interest engaging in the
exemption transaction and its affiliates;
in general, the determination as to the
independence of the appraiser is made
by the Department on the basis of all
relevant facts and circumstances. In
making this determination, the
Department generally will take into
account the amount of both the
appraiser’s revenues and projected
revenues for the current federal income
tax year (including amounts received for
preparing the appraisal report) that will
be derived from the party in interest or
its affiliates relative to the appraiser’s
revenues from all sources for the prior
federal income tax year. Absent facts
and circumstances demonstrating a lack
of independence, the Department will
operate according to the presumption
that such appraiser will be independent
if the revenues it receives or is projected
to receive, within the current federal
income tax year, from parties in interest
(and their affiliates) to the transaction
are not more than 2% of such
appraiser’s annual revenues based upon
its prior income tax year. Although the
presumption does not apply when the
aforementioned percentage exceeds 2%,
an appraiser nonetheless may be
considered independent based upon
other facts and circumstances provided
that it receives or is projected to receive
revenues that are not more than 5%
within the current federal income tax
year from parties in interest (and their
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affiliates) to the transaction based upon
its prior income tax year.

(j) A qualified independent fiduciary
is any individual or entity with
appropriate training, experience, and
facilities to act on behalf of the plan
regarding the exemption transaction in
accordance with the fiduciary duties
and responsibilities prescribed by
ERISA, that is independent of and
unrelated to any party in interest
engaging in the exemption transaction
and its affiliates; in general, the
determination as to the independence of
a fiduciary is made by the Department
on the basis of all relevant facts and
circumstances. In making this
determination, the Department generally
will take into account the amount of
both the fiduciary’s revenues and
projected revenues for the current
federal income tax year (including
amounts received for preparing
fiduciary reports) that will be derived
from the party in interest or its affiliates
relative to the fiduciary’s revenues from
all sources for the prior federal income
tax year. Absent facts and circumstances
demonstrating a lack of independence,
the Department will operate according
to the presumption that such fiduciary
will be independent if the revenues it
receives or is projected to receive,
within the current federal income tax
year, from parties in interest (and their
affiliates) to the transaction are not more
than 2% of such fiduciary’s annual
revenues based upon its prior income
tax year. Although the presumption
does not apply when the
aforementioned percentage exceeds 2%,
a fiduciary nonetheless may be
considered independent based upon
other facts and circumstances provided
that it receives or is projected to receive
revenues that are not more than 5%
within the current federal income tax
year from parties in interest (and their
affiliates) to the transaction based upon
its prior income tax year.

§2570.32 Persons who may apply for
exemptions.

(a) The Department will initiate
exemption proceedings upon the
application of:

(1) Any party in interest to a plan who
is or may be a party to the exemption
transaction;

(2) Any plan which is a party to the
exemption transaction; or

(3) In the case of an application for an
exemption covering a class of parties in
interest or a class of transactions, in
addition to any person described in
paragraphs (a)(1) and (2) of this section,
an association or organization
representing parties in interest who may
be parties to the exemption transaction.

(b) An application by or for a person
described in paragraph (a) of this
section, may be submitted by the
applicant or by an authorized
representative. An application
submitted by a representative of the
applicant must include proof of
authority in the form of:

(1) A power of attorney; or

(2) A written certification from the
applicant that the representative is
authorized to file the application.

(c) If the authorized representative of
an applicant submits an application for
an exemption to the Department
together with proof of authority to file
the application as required by paragraph
(b) of this section, the Department will
direct all correspondence and inquiries
concerning the application to the
representative unless requested to do
otherwise by the applicant.

§2570.33 Applications the Department will
not ordinarily consider.

(a) The Department ordinarily will not
consider:

(1) An application that fails to include
all the information required by
§§2570.34 and 2570.35 of this subpart
or otherwise fails to conform to the
requirements of these procedures; or

(2) An application involving a
transaction or transactions which are
the subject of an investigation for
possible violations of part 1 or 4 of
subtitle B of Title I of ERISA or section
8477 or 8478 of FERSA or an
application involving a party in interest
who is the subject of such an
investigation or who is a defendant in
an action by the Department or the
Internal Revenue Service to enforce the
above-mentioned provisions of ERISA
or FERSA.

(b) An application for an individual
exemption relating to a specific
transaction or transactions ordinarily
will not be considered if the Department
has under consideration a class
exemption relating to the same type of
transaction or transactions.
Notwithstanding the foregoing, the
Department may consider such an
application if the issuance of the final
class exemption may not be imminent,
and the Department determines that
time constraints necessitate
consideration of the transaction on an
individual basis.

(c) The administrative record of an
exemption application includes the
initial exemption application and any
supporting information provided by the
applicant (as well as any comments and
testimony received by the Department
in connection with an application). If an
applicant designates as confidential any
information required by these

regulations or requested by the
Department, the Department will
determine whether the information is
material to the exemption
determination. If it determines the
information to be material, the
Department will not process the
application unless the applicant
withdraws the claim of confidentiality.

(d) If for any reason the Department
decides not to consider an exemption
application, it will inform the applicant
in writing of that decision and of the
reasons therefore.

§2570.34 Information to be included in
every exemption application.

(a) All applications for exemptions
must contain the following information:
(1) The name(s) of the applicant(s);

(2) A detailed description of the
exemption transaction including
identification of all the parties in
interest involved, a description of any
larger integrated transaction of which
the exemption transaction is a part, and
a chronology of the events leading up to
the transaction;

(3) The identity of any representatives
for the affected plan(s) and parties in
interest and what individuals or entities
they represent;

(4) The reasons a plan would have for
entering into the exemption transaction;

(5) The prohibited transaction
provisions from which exemptive relief
is requested and the reason why the
transaction would violate each such
provision;

(6) Whether the exemption
transaction is customary for the industry
or class involved;

(7) Whether the exemption
transaction is or has been the subject of
an investigation or enforcement action
by the Department or by the Internal
Revenue Service; and

(8) The hardship or economic loss, if
any, which would result to the person
or persons on behalf of whom the
exemption is sought, to affected plans,
and to their participants and
beneficiaries from denial of the
exemption.

(b) All applications for exemption
must also contain the following:

(1) A statement explaining why the
requested exemption would be—

(i) Administratively feasible;

(ii) In the interests of affected plans
and their participants and beneficiaries;
and

(iii) Protective of the rights of
participants and beneficiaries of affected
plans.

(2) With respect to the notification of
interested persons required by
§2570.43:
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(i) A description of the interested
persons to whom the applicant intends
to provide notice;

(ii) The manner in which the
applicant will provide such notice; and

(ii1) An estimate of the time the
applicant will need to furnish notice to
all interested persons following
publication of a notice of the proposed
exemption in the Federal Register.

(3) If an advisory opinion has been
requested by any party to the exemption
transaction from the Department with
respect to any issue relating to the
exemption transaction—

(i) A copy of the letter concluding the
Department’s action on the advisory
opinion request; or

(ii) If the Department has not yet
concluded its action on the request:

(A) A copy of the request or the date
on which it was submitted together with
the Department’s correspondence
control number as indicated in the
acknowledgment letter; and

(B) An explanation of the effect of the
issuance of an advisory opinion upon
the exemption transaction.

(4) If the application is to be signed
by anyone other than an individual
party in interest seeking exemptive
relief on his or her own behalf, a
statement which—

(i) Identifies the individual signing
the application and his or her position
or title; and

(ii) Explains briefly the basis of his or
her familiarity with the matters
discussed in the application.

(5)(i) A declaration in the following
form:

Under penalty of perjury, I declare that I
am familiar with the matters discussed in
this application and, to the best of my
knowledge and belief, the representations
made in this application are true and correct.

(ii) This declaration must be dated
and signed by:

(A) The applicant, in its individual
capacity, in the case of an individual
party in interest seeking exemptive
relief on his or her own behalf;

(B) A corporate officer or partner
where the applicant is a corporation or
partnership;

(C) A designated officer or official
where the applicant is an association,
organization or other unincorporated
enterprise; or

(D) The plan fiduciary that has the
authority, responsibility, and control
with respect to the exemption
transaction where the applicant is a
plan.

(c) Specialized statements, as
applicable, from a qualified
independent appraiser acting solely on
behalf of the plan, such as appraisal

reports or analyses of market conditions,
submitted to support an application for
exemption must be accompanied by a
statement of consent from such
appraiser acknowledging that the
statement is being submitted to the
Department as part of an application for
exemption. Such statements must also
contain the following written
information:

(1) A copy of the qualified
independent appraiser’s engagement
letter with the plan describing the
specific duties the appraiser shall
undertake;

(2) A summary of the qualified
independent appraiser’s qualifications
to serve in such capacity;

(3) A detailed description of any
relationship that the qualified
independent appraiser has had or may
have with any party in interest engaging
in the transaction with the plan, or its
affiliates, that may influence the
appraiser;

(4) A written appraisal report
prepared by the qualified independent
appraiser, acting solely on behalf of the
plan, rather than, for example, on behalf
of the plan sponsor, which satisfies the
following requirements:

(i) The report must describe the
method(s) used in determining the fair
market value of the subject asset(s) and
an explanation of why such method best
reflects the fair market value of the
asset(s);

(ii) The report must take into account
any special benefit that the party in
interest or its affiliate(s) may derive
from control of the asset(s), such as from
owning an adjacent parcel of real
property or gaining voting control over
a company; and

(iii) The report must be current and
not more than one year old from the
date of the transaction, and there must
be a written update by the qualified
independent appraiser affirming the
accuracy of the appraisal as of the date
of the transaction. If the appraisal report
is a year old or more, a new appraisal
shall be submitted to the Department by
the applicant.

(5) If the subject of the appraisal
report is real property, the qualified
independent appraiser shall submit a
written representation that he or she is
a member of a professional organization
of appraisers that can sanction its
members for misconduct;

(6) If the subject of the appraisal
report is an asset other than real
property, the qualified independent
appraiser shall submit a written
representation describing the appraiser’s
prior experience in valuing assets of the
same type; and

(7) The qualified independent
appraiser shall submit a written
representation disclosing the percentage
of its current revenue that is derived
from any party in interest involved in
the transaction or its affiliates; in
general, such percentage shall be
computed by comparing, in fractional
form:

(i) The amount of the appraiser’s
projected revenues from the current
federal income tax year (including
amounts received from preparing the
appraisal report) that will be derived
from the party in interest or its affiliates
(expressed as a numerator); and

(ii) The appraiser’s revenues from all
sources for the prior federal income tax
year (expressed as a denominator).

(d) For those exemption transactions
requiring the retention of a qualified
independent fiduciary to represent the
interests of the plan, a statement must
be submitted by such fiduciary that
contains the following written
information:

(1) A signed and dated declaration
under penalty of perjury that, to the best
of the qualified independent fiduciary’s
knowledge and belief, all of the
representations made in such statement
are true and correct;

(2) A copy of the qualified
independent fiduciary’s engagement
letter with the plan describing the
fiduciary’s specific duties;

(3) An explanation for the conclusion
that the fiduciary is a qualified
independent fiduciary, which also must
include a summary of that person’s
qualifications to serve in such capacity,
as well as a description of any prior
experience by that person or other
demonstrated characteristics of the
fiduciary (such as special areas of
expertise) that render that person or
entity suitable to perform its duties on
behalf of the plan with respect to the
exemption transaction;

(4) A detailed description of any
relationship that the qualified
independent fiduciary has had or may
have with the party in interest engaging
in the transaction with the plan or its
affiliates;

(5) An acknowledgement by the
qualified independent fiduciary that it
understands its duties and
responsibilities under ERISA in acting
as a fiduciary on behalf of the plan
rather than, for example, acting on
behalf of the plan sponsor;

(6) The quaEl)ified independent
fiduciary’s opinion on whether the
proposed transaction would be in the
interests of the plan and of its
participants and beneficiaries, and
protective of the rights of participants
and beneficiaries of such plan, along
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with a statement of the reasons on
which the opinion is based;

(7) Where the proposed transaction is
continuing in nature, a declaration by
the qualified independent fiduciary that
it is authorized to take all appropriate
actions to safeguard the interests of the
plan, and shall, during the pendency of
the transaction:

(i) Monitor the transaction on behalf
of the plan on a continuing basis;

(ii) Ensure that the transaction
remains in the interests of the plan and,
if not, take any appropriate actions
available under the particular
circumstances; and

(iii) Enforce compliance with all
conditions and obligations imposed on
any party dealing with the plan with
respect to the transaction; and

(8) The qualified independent
fiduciary shall submit a written
representation disclosing the percentage
of such fiduciary’s current revenue that
is derived from any party in interest
involved in the transaction or its
affiliates; in general, such percentage
shall be computed by comparing, in
fractional form:

(i) The amount of the fiduciary’s
projected revenues from the current
federal income tax year that will be
derived from the party in interest or its
affiliates (expressed as a numerator);
and

(ii) The fiduciary’s revenues from all
sources (excluding fixed, non-
discretionary retirement income) for the
prior federal income tax year (expressed
as a denominator).

(e) Specialized statements, as
applicable, from other third-party
experts, including but not limited to
economists or market specialists,
submitted on behalf of the plan to
support an application for exemption
must be accompanied by a statement of
consent from such expert
acknowledging that the statement
prepared on behalf of the plan is being
submitted to the Department as part of
an application for exemption. Such
statements must also contain the
following written information:

(1) A copy of the expert’s engagement
letter with the plan describing the
specific duties the expert will
undertake;

(2) A summary of the expert’s
qualifications to serve in such capacity;
and

(3) A detailed description of any
relationship that the expert has had or
may have with any party in interest
engaging in the transaction with the
plan, or its affiliates, that may influence
the actions of the expert.

(f) An application for exemption may
also include a draft of the requested

exemption which describes the
transaction and parties in interest for
which exemptive relief is sought and
the specific conditions under which the
exemption would apply.

§2570.35 Information to be included in
applications for individual exemptions only.
(a) Except as provided in paragraph
(c) of this section, every application for
an individual exemption must include,
in addition to the information specified
in § 2570.34 of this subpart, the

following information:

(1) The name, address, telephone
number, and type of plan or plans to
which the requested exemption applies;

(2) The Employer Identification
Number (EIN) and the plan number (PN)
used by such plan or plans in all
reporting and disclosure required by the
Department;

(3) Whether any plan or trust affected
by the requested exemption has ever
been found by the Department, the
Internal Revenue Service, or by a court
to have violated the exclusive benefit
rule of section 401(a) of the Code,
section 4975(c)(1) of the Code, section
406 or 407(a) of ERISA, or 5 U.S.C.
8477(c)(3), including a description of
the circumstances surrounding such
violation;

(4) Whether any relief under section
408(a) of ERISA, section 4975(c)(2) of
the Code, or 5 U.S.C. 8477(c)(3) has
been requested by, or provided to, the
applicant or any of the parties on behalf
of whom the exemption is sought and,
if so, the exemption application number
or the prohibited transaction exemption
number;

(5) Whether the applicant or any of
the parties in interest involved in the
exemption transaction is currently, or
has been within the last five years, a
defendant in any lawsuit or criminal
action concerning such person’s
conduct as a fiduciary or party in
interest with respect to any plan (other
than a lawsuit with respect to a routine
claim for benefits), and a description of
the circumstances of such lawsuit or
criminal action;

(6) Whether the applicant (including
any person described in
§2570.34(b)(5)(ii)) or any of the parties
in interest involved in the exemption
transaction has, within the last 13 years,
been either convicted or released from
imprisonment, whichever is later, as a
result of: any felony involving abuse or
misuse of such person’s position or
employment with an employee benefit
plan or a labor organization; any felony
arising out of the conduct of the
business of a broker, dealer, investment
adviser, bank, insurance company or
fiduciary; income tax evasion; any

felony involving the larceny, theft,
robbery, extortion, forgery,
counterfeiting, fraudulent concealment,
embezzlement, fraudulent conversion,
or misappropriation of funds or
securities; conspiracy or attempt to
commit any such crimes or a crime of
which any of the foregoing crimes is an
element; or any other crime described in
section 411 of ERISA, and a description
of the circumstances of any such
conviction. For purposes of this section,
a person shall be deemed to have been
“convicted” from the date of the
judgment of the trial court, regardless of
whether that judgment remains under
appeal;

(7) Whether, within the last five years,
any plan affected by the exemption
transaction, or any party in interest
involved in the exemption transaction,
has been under investigation or
examination by, or has been engaged in
litigation or a continuing controversy
with, the Department, the Internal
Revenue Service, the Justice
Department, the Pension Benefit
Guaranty Corporation, or the Federal
Retirement Thrift Investment Board
involving compliance with provisions of
ERISA, provisions of the Code relating
to employee benefit plans, or provisions
of FERSA relating to the Federal Thrift
Savings Fund. If so, the applicant must
provide a brief statement describing the
investigation, examination, litigation or
controversy. The Department reserves
the right to require the production of
additional information or
documentation concerning any of the
above matters. In this regard, a denial of
the exemption application will result
from a failure to provide additional
information requested by the
Department.

(8) Whether any plan affected by the
requested exemption has experienced a
reportable event under section 4043 of
ERISA, and, if so, a description of the
circumstances of any such reportable
event;

(9) Whether a notice of intent to
terminate has been filed under section
4041 of ERISA respecting any plan
affected by the requested exemption,
and, if so, a description of the
circumstances for the issuance of such
notice;

(10) Names, addresses, and taxpayer
identifying numbers of all parties in
interest involved in the subject
transaction;

(11) The estimated number of
participants and beneficiaries in each
plan affected by the requested
exemption as of the date of the
application;

(12) The percentage of the fair market
value of the total assets of each affected
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plan that is involved in the exemption
transaction;

(13) Whether the exemption
transaction has been consummated or
will be consummated only if the
exemption is granted;

(14) If the exemption transaction has
already been consummated:

(i) The circumstances which resulted
in plan fiduciaries causing the plan(s) to
engage in the transaction before
obtaining an exemption from the
Department;

(ii) Whether the transaction has been
terminated;

(iii) Whether the transaction has been
corrected as defined in Code section
4975(f)(5);

(iv) Whether Form 5330, Return of
Excise Taxes Related to Employee
Benefit Plans, has been filed with the
Internal Revenue Service with respect to
the transaction; and

(v) Whether any excise taxes due
under section 4975(a) and (b) of the
Code, or any civil penalties due under
section 502(i) or (1) of ERISA by reason
of the transaction have been paid. If so,
the applicant should submit
documentation (e.g., a canceled check)
demonstrating that the excise taxes or
civil penalties were paid.

(15) The name of every person who
has investment discretion over any plan
assets involved in the exemption
transaction and the relationship of each
such person to the parties in interest
involved in the exemption transaction
and the affiliates of such parties in
interest;

(16) Whether or not the assets of the
affected plan(s) are invested in loans to
any party in interest involved in the
exemption transaction, in property
leased to any such party in interest, or
in securities issued by any such party in
interest, and, if such investments exist,
a statement for each of these three types
of investments which indicates:

(i) The type of investment to which
the statement pertains;

(ii) The aggregate fair market value of
all investments of this type as reflected
in the plan’s most recent annual report;

(iii) The approximate percentage of
the fair market value of the plan’s total
assets as shown in such annual report
that is represented by all investments of
this type; and

(iv) The statutory or administrative
exemption covering these investments,
if any.

(17) The approximate aggregate fair
market value of the total assets of each
affected plan;

(18) The person(s) who will bear the
costs of the exemption application and
of notifying interested persons; and

(19) Whether an independent
fiduciary is or will be involved in the

exemption transaction and, if so, the
names of the persons who will bear the
cost of the fee payable to such fiduciary.

(b) Each application for an individual
exemption must also include:

(1) True copies of all contracts, deeds,
agreements, and instruments, as well as
relevant portions of plan documents,
trust agreements, and any other
documents bearing on the exemption
transaction;

(2) A discussion of the facts relevant
to the exemption transaction that are
reflected in these documents and an
analysis of their bearing on the
requested exemption;

(3) A copy of the most recent financial
statements of each plan affected by the
requested exemption; and

(4) A net worth statement with respect
to any party in interest that is providing
a personal guarantee with respect to the
exemption transaction.

(c) Special rule for applications for
individual exemption involving pooled
funds:

(1) The information required by
paragraphs (a)(8) through (12) of this
section is not required to be furnished
in an application for individual
exemption involving one or more
pooled funds;

(2) The information required by
paragraphs (a)(1) through (7) and (a)(13)
through (19) of this section and by
paragraphs (b)(1) through (3) of this
section must be furnished in reference
to the pooled fund, rather than to the
plans participating therein. (For
purposes of this paragraph, the
information required by paragraph
(a)(16) of this section relates solely to
other pooled fund transactions with,
and investments in, parties in interest
involved in the exemption transaction
which are also sponsors of plans which
invest in the pooled fund.);

(3) The following information must
also be furnished—

(i) The estimated number of plans that
are participating (or will participate) in
the pooled fund; and

(i1) The minimum and maximum
limits imposed by the pooled fund (if
any) on the portion of the total assets of
each plan that may be invested in the
pooled fund.

(4) Additional requirements for
applications for individual exemption
involving pooled funds in which certain
plans participate.

(i) This paragraph applies to any
application for an individual exemption
involving one or more pooled funds in
which any plan participating therein—

(A) Invests an amount which exceeds
20% of the total assets of the pooled
fund, or

(B) Covers employees of:

(1) The party sponsoring or
maintaining the pooled fund, or any
affiliate of such party, or

(2) Any fiduciary with investment
discretion over the pooled fund’s assets,
or any affiliate of such fiduciary.

(ii) The exemption application must
include, with respect to each plan
described in paragraph (c)(4)(i) of this
section, the information required by
paragraphs (a)(1) through (3), (a)(5)
through (7), (a)(10), (a)(12) through (16),
and (a)(18) and (19), of this section. The
information required by this paragraph
must be furnished in reference to the
plan’s investment in the pooled fund
(e.g., the names, addresses and taxpayer
identifying numbers of all fiduciaries
responsible for the plan’s investment in
the pooled fund (§ 2570.35(a) (10)), the
percentage of the assets of the plan
invested in the pooled fund
(§ 2570.35(a)(12)), whether the plan’s
investment in the pooled fund has been
consummated or will be consummated
only if the exemption is granted
(§2570.35(a)(13)), etc.).

(iii) The information required by
paragraph (c)(4) of this section is in
addition to the information required by
paragraphs (c)(2) and (3) of this section
relating to information furnished by
reference to the pooled fund.

(5) The special rule and the additional
requirements described in paragraphs
(c)(1) through (4) of this section do not
apply to an individual exemption
request solely for the investment by a
plan in a pooled fund. Such an
application must provide the
information required by paragraphs (a)
and (b) of this section.

(d) Retroactive exemptions:

(1) Generally, the Department will
favorably consider requests for
retroactive relief, in all exemption
applications, only where the safeguards
necessary for the grant of a prospective
exemption were in place at the time at
which the parties entered into the
transaction. An applicant for a
retroactive exemption must have acted
in good faith by taking reasonable and
appropriate steps to protect the plan
from abuse and unnecessary risk at the
time of the transaction.

(2) Among the factors that the
Department would take into account in
making a finding that an applicant acted
in good faith include the following:

(i) The participation of an
independent fiduciary acting on behalf
of the plan who is qualified to negotiate,
approve and monitor the transaction;

(ii) The existence of a
contemporaneous appraisal by a
qualified independent appraiser or
reference to an objective third party
source, such as a stock or bond index;
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(iii) The existence of a bidding
process or evidence of comparable fair
market transactions with unrelated third
parties;

(iv) That the applicant has submitted
an accurate and complete application
for exemption containing
documentation of all necessary and
relevant facts and representations upon
which the applicant relied. In this
regard, additional weight will be given
to facts and representations which are
prepared and certified by a source
independent of the applicant;

(v) That the applicant has submitted
evidence that the plan fiduciary did not
engage in an act or transaction knowing
that such act or transaction was
prohibited under section 406 of ERISA
and/or section 4975 of the Code. In this
regard, the Department will accord
appropriate weight to the submission of
a contemporaneous, reasoned legal
opinion of counsel, upon which the
plan fiduciary relied in good faith before
entering the act or transaction;

(vi) That the applicant has submitted
a statement of the circumstances which
prompted the submission of the
application for exemption and the steps
taken by the applicant with regard to the
transaction upon discovery of the
violation;

(vii) That the applicant has submitted
a statement, prepared and certified by
an independent person familiar with the
types of transactions for which relief is
requested, demonstrating that the terms
and conditions of the transaction
(including, in the case of an investment,
the return in fact realized by the plan)
were at least as favorable to the plan as
that obtainable in a similar transaction
with an unrelated party; and

(viii) Such other undertakings and
assurances with respect to the plan and
its participants that may be offered by
the applicant which are relevant to the
criteria under section 408(a) of ERISA
and section 4975(c)(2) of the Code.

(3) The Department, as a general
matter, will not favorably consider
requests for retroactive exemptions
where transactions or conduct with
respect to which an exemption is
requested resulted in a loss to the plan.
In addition, the Department will not
favorably consider requests for
exemptions where the transactions are
inconsistent with the general fiduciary
responsibility provisions of sections 403
or 404 of ERISA or the exclusive benefit
requirements of section 401(a) of the
Code.

§2570.36 Where to file an application.
The Department’s prohibited

transaction exemption program is

administered by the Employee Benefits

Security Administration (EBSA). Any
exemption application governed by
these procedures may be mailed via
first-class mail to: Employee Benefits
Security Administration, Office of
Exemption Determinations, U.S.
Department of Labor, Room N-5700,
200 Constitution Avenue NW.,
Washington, DC 20210. Alternatively,
applications may be emailed to the
Department at e-OED@dol.gov or
transmitted via facsimile at (202) 219—
0204. Notwithstanding the foregoing
methods of transmission, applicants are
also required to submit one paper copy
of the exemption application for the
Department’s file.

§2570.37 Duty to amend and supplement
exemption applications.

(a) While an exemption application is
pending final action with the
Department, an applicant must
promptly notify the Department in
writing if he or she discovers that any
material fact or representation contained
in the application or in any documents
or testimony provided in support of the
application is inaccurate, if any such
fact or representation changes during
this period, or if, during the pendency
of the application, anything occurs that
may affect the continuing accuracy of
any such fact or representation. In
addition, an applicant must promptly
notify the Department in writing if it
learns that a material fact or
representation has been omitted from
the exemption application.

(b) If, at any time during the pendency
of an exemption application, the
applicant or any other party in interest
who would participate in the exemption
transaction becomes the subject of an
investigation or enforcement action by
the Department, the Internal Revenue
Service, the Justice Department, the
Pension Benefit Guaranty Corporation,
or the Federal Retirement Thrift
Investment Board involving compliance
with provisions of ERISA, provisions of
the Code relating to employee benefit
plans, or provisions of FERSA relating
to the Federal Thrift Savings Fund, the
applicant must promptly notify the
Department.

(c) The Department may require an
applicant to provide documentation it
considers necessary to verify any
statements contained in the application
or in supporting materials or
documents.

§2570.38 Tentative denial letters.

(a) If, after reviewing an exemption
file, the Department tentatively
concludes that it will not propose or
grant the exemption, it will notify the
applicant in writing. At the same time,

the Department will provide a brief
statement of the reasons for its tentative
denial.

(b) An applicant will have 20 days
from the date of a tentative denial letter
to request a conference under § 2570.40
of this subpart and/or to notify the
Department of its intent to submit
additional information under § 2570.39
of this subpart. If the Department does
not receive a request for a conference or
a notification of intent to submit
additional information within that time,
it will issue a final denial letter
pursuant to §2570.41.

(c) The Department need not issue a
tentative denial letter to an applicant
before issuing a final denial letter where
the Department has conducted a hearing
on the exemption pursuant to either
§2570.46 or § 2570.47.

§2570.39 Opportunities to submit
additional information.

(a) An applicant may notify the
Department of its intent to submit
additional information supporting an
exemption application either by
telephone or by letter sent to the address
furnished in the applicant’s tentative
denial letter, or electronically to the
email address provided in the tentative
denial letter. At the same time, the
applicant should indicate generally the
type of information that will be
submitted.

(b) The additional information an
applicant intends to provide in support
of the application must be in writing
and be received by the Department
within 40 days from the date of the
tentative denial letter. All such
information must be accompanied by a
declaration under penalty of perjury
attesting to the truth and correctness of
the information provided, which is
dated and signed by a person qualified
under § 2570.34(b)(5) of this subpart to
sign such a declaration.

(c) If, for reasons beyond its control,
an applicant is unable to submit all the
additional information he or she intends
to provide in support of his application
within the 40-day period described in
paragraph (b) of this section, he or she
may request an extension of time to
furnish the information. Such requests
must be made before the expiration of
the 40-day period and will be granted
only in unusual circumstances and for
a limited period as determined,
respectively, by the Department in its
sole discretion.

(d) If an applicant is unable to submit
all of the additional information he or
she intends to provide within the 40-
day period specified in paragraph (b) of
this section, or within any additional
period granted pursuant to paragraph (c)


mailto:e-OED@dol.gov

Federal Register/Vol. 76, No. 208/ Thursday, October 27, 2011/Rules and Regulations

66651

of this section, the applicant may
withdraw the exemption application
before expiration of the applicable time
period and reinstate it later pursuant to
§2570.44.

(e) The Department will issue,
without further notice, a final denial
letter denying the requested exemption
pursuant to § 2570.41 where—

(1) The Department has not received
the additional information that the
applicant stated his or her intention to
submit within the 40-day period
described in paragraph (b) of this
section, or within any additional period
granted pursuant to paragraph (c) of this
section;

(2) The applicant did not request a
conference pursuant to § 2570.38(b) of
this subpart; and

(3) The applicant has not withdrawn
the application as permitted by
paragraph (d) of this section.

§2570.40 Conferences.

(a) Any conference between the
Department and an applicant pertaining
to a requested exemption will be held in
Washington, DC, except that a telephone
conference will be held at the
applicant’s request.

(b) An applicant is entitled to only
one conference with respect to any
exemption application. An applicant
will not be entitled to a conference,
however, where the Department has
held a hearing on the exemption under
either §2570.46 or § 2570.47 of this
subpart.

(c) Insofar as possible, conferences
will be scheduled as joint conferences
with all applicants present where:

(1) More than one applicant has
requested an exemption with respect to
the same or similar types of
transactions;

(2) The Department is considering the
applications together as a request for a
class exemption;

(3) The Department contemplates not
granting the exemption; and

(4) More than one applicant has
requested a conference.

(d) In instances where the applicant
has requested a conference pursuant to
§2570.38(b) and also has submitted
additional information pursuant to
§ 2570.39, the Department will schedule
a conference under this section for a
date and time that occurs within 20
days after the date on which the
Department has provided either oral or
written notification to the applicant
that, after reviewing the additional
information, it is still not prepared to
propose the requested exemption. If, for
reasons beyond its control, the applicant
cannot attend a conference within the
20-day limit described in this

paragraph, the applicant may request an
extension of time for the scheduling of

a conference, provided that such request
is made before the expiration of the 20-
day limit. The Department will only
grant such an extension in unusual
circumstances and for a brief period as
determined, respectively, by the
Department in its sole discretion.

(e) In instances where the applicant
has requested a conference pursuant to
§2570.38(b) but has not expressed an
intent to submit additional information
in support of the exemption application
as provided in § 2570.39, the
Department will schedule a conference
under this section for a date and time
that occurs within 40 days after the date
of the issuance of the tentative denial
letter described in § 2570.38(a). If, for
reasons beyond its control, the applicant
cannot attend a conference within the
40-day limit described in this
paragraph, the applicant may request an
extension of time for the scheduling of
a conference, provided that such request
is made before the expiration of the 40-
day limit. The Department will only
grant such an extension in unusual
circumstances and for a brief period as
determined, respectively, by the
Department in its sole discretion.

(f) In instances where the applicant
has requested a conference pursuant to
§2570.38(b) of this subpart, has notified
the Department of its intent to submit
additional information pursuant to
§2570.39, and has failed to furnish such
information within 40 days from the
date of the tentative denial letter, the
Department will schedule a conference
under this section for a date and time
that occurs within 60 days after the date
of the issuance of the tentative denial
letter described in § 2570.38(a). If, for
reasons beyond its control, the applicant
cannot attend a conference within the
60-day limit described in this
paragraph, the applicant may request an
extension of time for the scheduling of
a conference, provided that such request
is made before the expiration of the 60-
day limit. The Department will only
grant such an extension in unusual
circumstances and for a brief period as
determined, respectively, by the
Department in its sole discretion.

(g) If the applicant fails to either
timely schedule or appear for a
conference agreed to by the Department
pursuant to this section, the applicant
will be deemed to have waived its right
to a conference.

(h) Within 20 days after the date of
any conference held under this section,
the applicant may submit to the
Department (electronically or in paper
form) any additional written data,
arguments, or precedents discussed at

the conference but not previously or
adequately presented in writing. If, for
reasons beyond its control, the applicant
is unable to submit the additional
information within this 20-day limit, the
applicant may request an extension of
time to furnish the information,
provided that such request is made
before the expiration of the 20-day limit
described in this paragraph. The
Department will only grant such an
extension in unusual circumstances and
for a brief period as determined,
respectively, by the Department in its
sole discretion.

§2570.41 Final denial letters.

The Department will issue a final
denial letter denying a requested
exemption where:

(a) The conditions for issuing a final
denial letter specified in § 2570.38(b) or
§2570.39(e) of this subpart are satisfied;

(b) After issuing a tentative denial
letter under § 2570.38 of this subpart
and considering the entire record in the
case, including all written information
submitted pursuant to §§2570.39 and
2570.40 of this subpart, the Department
decides not to propose an exemption or
to withdraw an exemption already
proposed; or

(c) After proposing an exemption and
conducting a hearing on the exemption
under either § 2570.46 or § 2570.47 of
this subpart and after considering the
entire record in the case, including the
record of the hearing, the Department
decides to withdraw the proposed
exemption.

§2570.42 Notice of proposed exemption.

If the Department tentatively decides
that an administrative exemption is
warranted, it will publish a notice of a
proposed exemption in the Federal
Register. In addition to providing notice
of the pendency of the exemption before
the Department, the notice will:

(a) Explain the exemption transaction
and summarize the information and
reasons in support of proposing the
exemption;

(b) Describe the scope of relief and
any conditions of the proposed
exemption;

(c) Inform interested persons of their
right to submit comments to the
Department (either electronically or in
writing) relating to the proposed
exemption and establish a deadline for
receipt of such comments; and

(d) Where the proposed exemption
includes relief from the prohibitions of
section 406(b) of ERISA, section
4975(c)(1)(E) or (F) of the Code, or
section 8477(c)(2) of FERSA, inform
interested persons of their right to
request a hearing under § 2570.46 of this
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subpart and establish a deadline for
receipt of requests for such hearings.

§2570.43 Notification of interested
persons by applicant.

(a) If a notice of proposed exemption
is published in the Federal Register in
accordance with §2570.42 of this
subpart, the applicant must notify
interested persons of the pendency of
the exemption in the manner and within
the time period specified in the
application. If the Department
determines that this notification would
be inadequate, the applicant must
obtain the Department’s consent as to
the manner and time period of
providing the notice to interested
persons. Any such notification must
include:

(1) A copy of the notice of proposed
exemption as published in the Federal
Register; and

(2) A supplemental statement in the
following form:

You are hereby notified that the United
States Department of Labor is considering
granting an exemption from the prohibited
transaction restrictions of the Employee
Retirement Income Security Act of 1974, the
Internal Revenue Code of 1986, or the
Federal Employees’ Retirement System Act of
1986. The exemption under consideration is
summarized in the enclosed [Summary of
Proposed Exemption, and described in
greater detail in the accompanying] 2 Notice
of Proposed Exemption. As a person who
may be affected by this exemption, you have
the right to comment on the proposed
exemption by [date].3 [If you may be
adversely affected by the grant of the
exemption, you also have the right to request
a hearing on the exemption by [date].] ¢

All comments and/or requests for a hearing
should be addressed to the Office of
Exemption Determinations, Employee
Benefits Security Administration, Room 5
U.S. Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210,
ATTENTION: Application No. .6
Comments and hearing requests may also be
transmitted to the Department electronically
at e-oed@dol.gov or at http://
www.regulations.gov (follow instructions for
submission), and should prominently

2To be added in instances where the Department
requires the applicant to furnish a Summary of
Proposed Exemption to interested persons as
described in § 2570.43(d).

3The applicant will write in this space the date
of the last day of the time period specified in the
notice of proposed exemption.

4To be added in the case of an exemption that
provides relief from section 406(b) of ERISA or
corresponding sections of the Code or FERSA.

5The applicant will fill in the room number of
the Office of Exemptions Determinations. As of the
date of this final regulation, the room number of the
Office of Exemption Determinations is N-5700.

6 The applicant will fill in the exemption
application number, which is stated in the notice
of proposed exemption, as well as in all
correspondence from the Department to the
applicant regarding the application.

reference the application number listed
above. In addition, comments and hearing
requests may be transmitted to the
Department via facsimile at (202) 219-0204.
Individuals submitting comments or requests
for a hearing on this matter are advised not
to disclose sensitive personal data, such as
social security numbers.

The Department will make no final
decision on the proposed exemption until it
reviews the comments received in response
to the enclosed notice. If the Department
decides to hold a hearing on the exemption
request before making its final decision, you
will be notified of the time and place of the
hearing.

(b) The method used by an applicant
to furnish notice to interested persons
must be reasonably calculated to ensure
that interested persons actually receive
the notice. In all cases, personal
delivery and delivery by first-class mail
will be considered reasonable methods
of furnishing notice. If the applicant
elects to furnish notice electronically,
he or she must provide satisfactory
proof of electronic delivery to the entire
class of interested persons.

(c) After furnishing the notification
described in paragraph (a) of this
section, an applicant must provide the
Department with a written statement
confirming that notice was furnished in
accordance with the foregoing
requirements of this section. This
statement must be accompanied by a
declaration under penalty of perjury
attesting to the truth of the information
provided in the statement and signed by
a person qualified under § 2570.34(b)(5)
of this subpart to sign such a
declaration. No exemption will be
granted until such a statement and its
accompanying declaration have been
furnished to the Department.

(d) In addition to the provision of
notification required by paragraph (a) of
this section, the Department, in its
discretion, may also require an
applicant to furnish interested persons
with a brief summary of the proposed
exemption (Summary of Proposed
Exemption), written in a manner
calculated to be understood by the
average recipient, which objectively
describes:

(1) The exemption transaction and the
parties in interest thereto;

(2) Why such transaction would
violate the prohibited transaction
provisions of ERISA, the Code, and/or
FERSA from which relief is sought;

(3) The reasons why the plan seeks to
engage in the transaction; and

(4) The conditions and safeguards
proposed to protect the plan and its
participants and beneficiaries from
potential abuse or unnecessary risk of
loss in the event the Department grants
the exemption.

(e) Applicants who are required to
provide interested persons with the
Summary of Proposed Exemption
described in paragraph (d) of this
section shall furnish the Department
with a copy of such summary for review
and approval prior to its distribution to
interested persons. Such applicants
shall also provide confirmation to the
Department that the Summary of
Proposed Exemption was furnished to
interested persons as part of the written
statement and declaration required of
exemption applicants by paragraph (c)
of this section.

§2570.44 Withdrawal of exemption
applications.

(a) An applicant may withdraw an
application for an exemption at any
time by oral or written (including
electronic) notice to the Department. A
withdrawn application generally shall
not prejudice any subsequent
applications for an exemption submitted
by an applicant.

(b) Upon receiving an applicant’s
notice of withdrawal regarding an
application for an individual
exemption, the Department will confirm
by letter the applicant’s withdrawal of
the application and will terminate all
proceedings relating to the application.
If a notice of proposed exemption has
been published in the Federal Register,
the Department will publish a notice
withdrawing the proposed exemption.

(c) Upon receiving an applicant’s
notice of withdrawal regarding an
application for a class exemption or for
an individual exemption that is being
considered with other applications as a
request for a class exemption, the
Department will inform any other
applicants for the exemption of the
withdrawal. The Department will
continue to process other applications
for the same exemption. If all applicants
for a particular class exemption
withdraw their applications, the
Department may either terminate all
proceedings relating to the exemption or
propose the exemption on its own
motion.

(d) If, following the withdrawal of an
exemption application, an applicant
decides to reapply for the same
exemption, he or she may contact the
Department in writing (including
electronically) to request that the
application be reinstated. The applicant
should refer to the application number
assigned to the original application. If,
at the time the original application was
withdrawn, any additional information
to be submitted to the Department under
§ 2570.39 was outstanding, that
information must accompany the
request for reinstatement of the
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application. However, the applicant
need not resubmit information
previously furnished to the Department
in connection with a withdrawn
application unless reinstatement of the
application is requested more than two
years after the date of its withdrawal.

(e) Any request for reinstatement of a
withdrawn application submitted, in
accordance with paragraph (d) of this
section, will be granted by the
Department, and the Department will
take whatever steps remained at the
time the application was withdrawn to
process the application.

§2570.45 Requests for reconsideration.

(a) The Department will entertain one
request for reconsideration of an
exemption application that has been
finally denied pursuant to § 2570.41 if
the applicant presents in support of the
application significant new facts or
arguments, which, for good reason,
could not have been submitted for the
Department’s consideration during its
initial review of the exemption
application.

(b) A request for reconsideration of a
previously denied application must be
made within 180 days after the issuance
of the final denial letter and must be
accompanied by a copy of the
Department’s final letter denying the
exemption and a statement setting forth
the new information and/or arguments
that provide the basis for
reconsideration.

(c) A request for reconsideration must
also be accompanied by a declaration
under penalty of perjury attesting to the
truth of the new information provided,
which is signed by a person qualified
under § 2570.34(b)(5) to sign such a
declaration.

(d) If, after reviewing a request for
reconsideration, the Department decides
that the facts and arguments presented
do not warrant reversal of its original
decision to deny the exemption, it will
send a letter to the applicant reaffirming
that decision.

(e) If, after reviewing a request for
reconsideration, the Department
decides, based on the new facts and
arguments submitted, to reconsider its
final denial letter, it will notify the
applicant of its intent to reconsider the
application in light of the new
information presented. The Department
will then take whatever steps remained
at the time it issued its final denial letter
to process the exemption application.

(f) If, at any point during its
subsequent processing of the
application, the Department decides
again that the exemption is
unwarranted, it will issue a letter
affirming its final denial.

§2570.46 Hearings in opposition to
exemptions from restrictions on fiduciary
self-dealing.

(a) Any interested person who may be
adversely affected by an exemption
which the Department proposes to grant
from the restrictions of section 406(b) of
ERISA, section 4975(c)(1)(E) or (F) of the
Code, or section 8477(c)(2) of FERSA
may request a hearing before the
Department within the period of time
specified in the Federal Register notice
of the proposed exemption. Any such
request must state:

(1) The name, address, telephone
number, and email address of the
person making the request;

(2) The nature of the person’s interest
in the exemption and the manner in
which the person would be adversely
affected by the exemption; and

(3) A statement of the issues to be
addressed and a general description of
the evidence to be presented at the
hearing.

(b) The Department will grant a
request for a hearing made in
accordance with paragraph (a) of this
section where a hearing is necessary to
fully explore material factual issues
identified by the person requesting the
hearing. A notice of such hearing shall
be published by the Department in the
Federal Register. The Department may
decline to hold a hearing where:

(1) The request for the hearing does
not meet the requirements of paragraph
(a) of this section;

(2) The only issues identified for
exploration at the hearing are matters of
law; or

(3) The factual issues identified can
be fully explored through the
submission of evidence in written
(including electronic) form.

(c) An applicant for an exemption
must notify interested persons in the
event that the Department schedules a
hearing on the exemption. Such
notification must be given in the form,
time, and manner prescribed by the
Department. Ordinarily, however,
adequate notification can be given by
providing to interested persons a copy
of the notice of hearing published by the
Department in the Federal Register
within 10 days of its publication, using
any of the methods approved in
§2570.43(b).

(d) After furnishing the notice
required by paragraph (c) of this section,
an applicant must submit a statement
confirming that notice was given in the
form, manner, and time prescribed. This
statement must be accompanied by a
declaration under penalty of perjury
attesting to the truth of the information
provided in the statement, which is
signed by a person qualified under

§ 2570.34(b)(5) to sign such a
declaration.

§2570.47 Other hearings.

(a) In its discretion, the Department
may schedule a hearing on its own
motion where it determines that issues
relevant to the exemption can be most
fully or expeditiously explored at a
hearing. A notice of such hearing shall
be published by the Department in the
Federal Register.

(b) An applicant for an exemption
must notify interested persons of any
hearing on an exemption scheduled by
the Department in the manner described
in § 2570.46(c). In addition, the
applicant must submit a statement
subscribed as true under penalty of
perjury like that required in
§2570.46(d).

§2570.48 Decision to grant exemptions.

(a) The Department may not grant an
exemption under section 408(a) of
ERISA, section 4975(c)(2) of the Code,
or 5 U.S.C. 8477(c)(3) unless, following
evaluation of the facts and
representations comprising the
administrative record of the proposed
exemption (including any comments
received in response to a notice of
proposed exemption and the record of
any hearing held in connection with the
proposed exemption), it finds that the
exemption is:

(1) Administratively feasible;

(2) In the interests of the plan (or the
Thrift Savings Fund in the case of
FERSA) and of its participants and
beneficiaries; and

(3) Protective of the rights of
participants and beneficiaries of such
plan (or the Thrift Savings Fund in the
case of FERSA).

(b) In each instance where the
Department determines to grant an
exemption, it shall publish a notice in
the Federal Register which summarizes
the transaction or transactions for which
exemptive relief has been granted and
specifies the conditions under which
such exemptive relief is available.

§2570.49 Limits on the effect of
exemptions.

(a) An exemption does not take effect
with respect to the exemption
transaction unless the material facts and
representations contained in the
application and in any materials and
documents submitted in support of the
application were true and complete.

(b) An exemption is effective only for
the period of time specified and only
under the conditions set forth in the
exemption.

(c) Only the specific parties to whom
an exemption grants relief may rely on
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the exemption. If the notice granting an
exemption does not limit exemptive
relief to specific parties, all parties to
the exemption transaction may rely on
the exemption.

(d) For transactions that are
continuing in nature, an exemption
ceases to be effective if, during the
continuation of the transaction, there
are material changes to the original facts
and representations underlying such
exemption or if one or more of the
exemption’s conditions cease to be met.

(e) The determination as to whether,
under the totality of the facts and
circumstances, a particular statement
contained in (or omitted from) an
exemption application constitutes a
material fact or representation is made
by the Department.

§2570.50 Revocation or modification of
exemptions.

(a) If, after an exemption takes effect,
changes in circumstances, including
changes in law or policy, occur which
call into question the continuing
validity of the Department’s original
findings concerning the exemption, the
Department may take steps to revoke or
modify the exemption.

(b) Before revoking or modifying an
exemption, the Department will publish
a notice of its proposed action in the
Federal Register and provide interested
persons with an opportunity to
comment on the proposed revocation or
modification. Prior to the publication of
such notice, the applicant will be
notified of the Department’s proposed
action and the reasons therefore.
Subsequent to the publication of the
notice, the applicant will have the
opportunity to comment on the
proposed revocation or modification.

(c) Ordinarily the revocation or
modification of an exemption will have
prospective effect only.

§2570.51 Public inspection and copies.

(a) The administrative record of each
exemption will be open to public
inspection and copying at the EBSA
Public Disclosure Room, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210.

(b) Upon request, the staff of the
Public Disclosure Room will furnish
photocopies of an administrative record,
or any specified portion of that record,
for a specified charge per page.

§2570.52 Effective date.

This subpart B is effective with
respect to all exemptions filed with or
initiated by the Department under
section 408(a) of ERISA, section
4975(c)(2) of the Code, and/or 5 U.S.C.
8477(c)(3) at any time on or after

December 27, 2011. Applications for
exemptions under section 408(a) of
ERISA, section 4975(c)(2) of the Code,
and/or 5 U.S.C. 8477(c)(3) filed on or
after September 10, 1990, but before
December 27, 2011 are governed by part
2570 of chapter XXV of title 29 of the
Code of Federal Regulations (title 29
CFR part 2570 as revised July 1, 1991).

* * * * *

Signed at Washington, DC, this 18th day of
October, 2011.

Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2011-27312 Filed 10-26-11; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0907301205-0289-02]
RIN 0648- XA764

Fisheries of the Northeastern United
States; Atlantic Herring Fishery; Sub-
ACL (Annual Catch Limit) Harvested
for Management Area 1A

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is closing the directed
herring fishery in management area 1A,
because 95 percent of the catch limit for
that area has been caught. Effective 0001
hr, October 27, 2011, federally
permitted vessels may not fish for,
catch, possess, transfer, or land more
than 2,000 1b (907.2 kg) of Atlantic
herring (herring) in or from Management
Area 1A (Area 1A) per calendar day
until January 1, 2012, when the 2012
allocation for Area 1A becomes
available.

DATES: Effective 0001 hr local time,
October 27, 2011, through December 31,
2011.

FOR FURTHER INFORMATION CONTACT:
Lindsey Feldman, Fishery Management
Specialist, (978) 675-2179.
SUPPLEMENTARY INFORMATION:
Regulations governing the herring
fishery are found at 50 CFR part 648.
The regulations require annual
specification of the overfishing limit,
acceptable biological catch, annual
catch limit (ACL), optimum yield,
domestic harvest and processing, U.S.

at-sea processing, border transfer, and
sub-ACLs for each management area.
The 2011 Domestic Annual Harvest is
91,200 metric tons (mt); the 2011 sub-
ACL allocated to Area 1A is 26,546 mt,
and 0 mt of the sub-ACL is set aside for
research (75 FR 48874, August 12,
2010).

Section § 648.201 requires the
Administrator, Northeast Region, NMFS
(Regional Administrator), to monitor the
herring fishery in each of the four
management areas designated in the
Fishery Management Plan for the
herring fishery and, based on dealer
reports, state data, and other available
information, to determine when the
harvest of herring is projected to reach
95 percent of the management area sub-
ACL. When such a determination is
made, NMFS must publish notification
in the Federal Register and prohibit
herring vessel permit holders from
fishing for, catching, possessing,
transferring, or landing more than 2,000
b (907.2 kg) of herring per calendar day
in or from the specified management
area for the remainder of the closure
period. Transiting of Area 1A with more
than 2,000 Ib (907.2 kg) of herring on
board is allowed under the conditions
described below.

The Regional Administrator has
determined, based upon dealer reports
and other available information that 95
percent of the total herring sub-ACL
allocated to Area 1A for 2011 is
projected to be harvested. This
projection takes into consideration an
additional 3,000 mt that will be
allocated to Area 1A, effective
November 1, 2011 from an under-
harvest in the New Brunswick weir
fishery. Therefore, effective 0001 hr
local time, October 27, 2011, federally
permitted vessels may not fish for,
catch, possess, transfer, or land more
than 2,000 1b (907.2 kg) of herring in or
from Area 1A per calendar day through
December 31, 2011. Vessels may transit
through Area 1A with more than 2,000
1b (907.2 kg) of herring on board,
provided such herring was not caught in
Area 1A and provided all fishing gear
aboard is stowed and not available for
immediate use as required by
§648.23(b). Effective 0001 hr, October
27, 2011, federally permitted dealers are
also advised that they may not purchase
herring from federally permitted herring
vessels that harvest more than 2,000 1b
(907.2 kg) of herring from Area 1A
through 2400 hr local time, December
31, 2011.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.
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NMEFS finds good cause pursuant to 5
U.S.C. 553(b)(B) to waive prior notice
and the opportunity for public comment
because it would be contrary to the
public interest. This action closes the
herring fishery for Management Area 1A
until January 1, 2012, under current
regulations. The regulations at
§648.201(a) require such action to
ensure that herring vessels do not
exceed the 2011 sub-ACL allocated to
Area 1A. The herring fishery opened for
the 2011 fishing year on January 1,
2011. Data indicating the herring fleet
will have landed at least 95 percent of
the 2011 sub-ACL allocated to Area 1A
have only recently become available. If
implementation of this closure is
delayed to solicit prior public comment,
the sub-ACL for Area 1A for this fishing
year can be exceeded, thereby
undermining the conservation
objectives of the FMP. NMFS further
finds, pursuant to 5 U.S.C 553(d)(3),
good cause to waive the 30-day delayed
effectiveness period for the reasons
stated above.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 24, 2011.

Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-27841 Filed 10-25-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-02]
RIN 0648—-XA794

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod and
Octopus in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by vessels using
pot gear in the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to limit incidental
catch of octopus by vessels using pot
gear to fish for Pacific cod the BSAL
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 24, 2011, through
2400 hrs, A.Lt., December 31, 2011.
FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The Magnuson-Stevens Fishery
Conservation and Management Act
requires that conservation and
management measures prevent
overfishing. The 2011 octopus
overfishing level in the BSAI is 528
metric tons (mt) and the acceptable
biological catch (ABC) is 396 mt as
established by the final 2011 and 2012
harvest specifications for groundfish in
the BSAI (76 FR 11139, March 1, 2011).
NMFS closed directed fishing for
octopus on January 13, 2011 (76 FR
3044, January 19, 2011) and prohibited
retention of octopus on September 1,
2011 (76 FR 55276, September 7, 2011).

As of October 15, 2011, approximately
530 mt of octopus has been harvested in
the BSAL Vessels using pot gear have
significant incidental catch of octopus
and have taken the vast majority of
octopus in the BSAI Substantial fishing
effort by vessels using pot gear is being
directed at remaining amounts of Pacific
cod in the BSAL If vessels using pot
gear were allowed to continue fishing
for Pacific cod in the BSAI then further

incidental catch of octopus would
occur.

The Regional Administrator has
determined, in accordance with
§679.20(d)(3), that prohibiting directed
fishing for Pacific cod by vessels using
pot gear in BSAI is necessary to prevent
further incidental catch of octopus by
the Pacific cod sector.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion, would delay
prohibiting directed fishing for Pacific
cod by vessels using pot gear in the
BSAI and allow further incidental catch
of octopus by the Pacific cod sector.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of October 20,
2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 24, 2011.
Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-27848 Filed 10-24-11; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Office of Advocacy and Outreach

7 CFR Part 2502

RIN 0503—-AA49

Agricultural Career and Employment
Grants Program

AGENCY: Office of Advocacy and
Outreach, Departmental Management.

ACTION: Proposed rule.

SUMMARY: Section 14204 of the Food,
Conservation and Energy Act of 2008
authorizes the Secretary of Agriculture
to make grants to assist agricultural
employers and farmworkers by
improving the supply, stability, safety,
and training of the agricultural labor
force. Such grants may be made to
eligible entities for use in providing
services to assist farmworkers who are
citizens or otherwise legally present in
the United States in securing, retaining,
upgrading, or returning from
agricultural jobs. The Agriculture, Rural
Development, Food and Drug
Administration and Related Agencies
Appropriations Act, 2010 (2010
Appropriations Act), included an
appropriation of $4 million to the U.S.
Department of Agriculture’s (USDA)
Rural Housing Service (RHS) for this
program. The delegation of authority
and funding for the program has since
been transferred to the Office of
Advocacy and Outreach (OAO), within
Departmental Management of USDA.
The purpose of this rulemaking is to
establish regulations governing the
grants program, including eligibility,
application for, evaluation, award and
post-award administration of grants
made pursuant to the authority granted
to the Secretary under Section 14204.

DATES: Comments on the proposed rule
must be received by the agency on or
before November 28, 2011 to be assured
of consideration. Comments on the
collection of information, Paperwork
Reduction Act, must be received by the

agency on or before December 27, 2011
to be assured of consideration.
ADDRESSES: You may submit comments
on the proposed rule, identified by RIN
0503—AA49 by any of the following
methods:

Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail:
christine.chavez@osec.usda.gov. Include
Regulatory Information Number (RIN)
number 0503—AA49 in the subject line
of the message.

Fax: 202-720-7136.

Mail: Comments may be mailed to the
Office of Advocacy and Outreach, U.S.
Department of Agriculture, 1400
Independence Avenue, Room 520-A,
Stop 9801, Washington DC 20250-9821.

Hand Delivery/Courier: Office of
Advocacy and Outreach, U.S.
Department of Agriculture, 1400
Independence Avenue, SW., Room 520-
A, Washington DC 20250.

Instructions: all submissions received
must include the agency name and the
RIN for this rulemaking. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.

FOR FURTHER INFORMATION CONTACT:
Christine Chavez, Program Leader,
Farmworker Coordination, Office of
Advocacy and Outreach, U.S.
Department of Agriculture, 1400
Independence Avenue, SW., Stop 9801,
Washington, DC 20250 Voice: 202—205—
4215, Fax: 202—-720-7136, E-mail:
christine.chavez@osec.usda.gov

SUPPLEMENTARY INFORMATION:

I. Background and Applicability of
Regulations

Authority: Section 14204 of the Food,
Conservation and Energy Act of 2008,
Public Law 110-246 (June 18, 2008)
(2008 Farm Bill), 7 U.S.C.:20089qg-1,
authorizes the Secretary of Agriculture
to make grants to assist agricultural
employers and farmworkers by
improving the supply, stability, safety,
and training of the agricultural labor
force. Such grants may be made to
eligible entities for use in providing
services to assist farmworkers who are
citizens or otherwise legally present in
the United States in securing, retaining,
upgrading, or returning from
agricultural jobs. The purpose of this
rulemaking is to establish regulations
governing the grants program, including

eligibility, application for, evaluation,
award and post-award administration of
grants made pursuant to the authority
granted to the Secretary under Section
14204. The Agriculture, Rural
Development, Food and Drug
Administration and Related Agencies
Appropriations Act, 2010, Public Law
111-80, October 21, 2009) (2010
Appropriations Act) included an
appropriation of $4 million to the U.S.
Department of Agriculture’s (USDA)
Rural Housing Service (RHS) for this
program, and the delegation of authority
and funding for the program has since
been transferred to the Office of
Advocacy and Outreach (OAQ), within
Departmental Management of USDA.
OAO has designated the program the
Agricultural Career and Employment
(ACE) Grants Program and it will be
referred to as such hereafter.

Purpose of the “ACE” Grants
Program: As the title of Section 14204
of the 2008 Farm Bill suggests—*‘Grants
to Improve the Supply, Stability, Safety,
and Training of Agricultural Labor
Force”—the grants program authorized
by this section is designed to address
the needs of both agricultural employers
and farmworkers with respect to the
supply of skilled labor in American
agriculture and the stability of
employment in that sector. About
800,000 hired farmworkers are
employed in U.S. agriculture, with hired
workers making up an estimated one-
third of the total agricultural labor force.
Particularly critical for labor-intensive
sectors of agriculture, such as fruits and
vegetables, the hired agricultural labor
force in the United States is
characterized by considerable
instability. Among the hired workforce
are large numbers of migrant and
seasonal farmworkers, many of whom
travel long distances to obtain
employment, and often move from crop
to crop as conditions warrant. See, A
Profile of Hired Farmworkers, A 2008
Update, by William Kandel, U.S.
Department of Agriculture, Economic
Research Service available at http://
www.ers.usda.gov/Publications/ERR60/
err60_reportsummary.pdf.

Despite this regular flow of workers,
regional differences in crops, variations
in harvest times, and unpredictable
weather conditions mean that many
growers complain of chronic labor
shortages, while farmworkers frequently
report it is difficult to locate
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employment or obtain sufficient hours
of work to earn a living. Unemployment
rates among farmworkers generally are
double those of other wage and salaried
workers and those working in field
crops have twice the unemployment
rate of livestock workers. Historically,
the uncertainty farmworkers have faced
as to the availability or duration of
work, along with the low wages
generally earned by hired farm laborers,
has led to many employed in the
agricultural labor sector to leave
agriculture for employment in other
industries. Because of high turnover
rates in agricultural employment, it is
estimated that 2.0 to 2.5 individual
farmworkers fill each job slot in the
course of a year. This phenomenon has
lead to chronic instability in the labor
market and a shortage of skilled and
experienced workers.

The ACE grants program is intended
to improve the supply of skilled
agricultural workers and bring greater
stability to the workforce in this sector.
This stability will be realized through
services specifically designed to assist
farmworkers in securing, retaining,
upgrading or returning from an
agricultural job. Such services include
the following:

e Agricultural labor skills
development;

e The provision of agricultural labor
market information;

e Transportation;

e Short-term housing while in transit
to an agricultural worksite;

e Workplace literacy and assistance
with English as a second language;

e Health and safety instruction,
including ways of safeguarding the food
supply of the United States; and

¢ Other such services the Secretary
deems appropriate.

The training and services offered
through the ACE grants program will
benefit growers by contributing to the
establishment of a more skilled pool of
workers. Farmworkers who avail
themselves of the training and the other
services under the program should have
enhanced employment opportunities,
with the prospect of obtaining
additional hours of work and pay or
better paying positions on the farm and
expanded promotional opportunities as
a result of upgraded skills. Moreover, to
the extent greater opportunities exist for
farmworkers within the agricultural
industry, hired farm laborers will have
greater incentives to remain in
agriculture and will be less likely to
leave farm work for other occupations.
Finally, training farmworkers in ways to
safeguard the food supply of the United
States is intended to benefit not only
consumers, but to benefit growers and

farmworkers alike by minimizing
disruptions in the agricultural sector
due to product contamination. Taken
together, the listed services and program
goals are intended to promote stability
in the workforce and thereby improve
the supply of skilled labor across U.S.
agriculture.

II. Administrative Requirements for the
Proposed Rulemaking

A. Executive Orders 12866, 13563, and
the Regulatory Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget. We
have prepared an economic analysis for
this rule which is summarized below.
The economic analysis provides a cost-
benefit analysis, as required by
Executive Orders 12866 and 13563, and
an initial regulatory flexibility analysis
that examines the potential economic
effects of this proposed rule on small
entities, as required by the Regulatory
Flexibility Act. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov). The
economic analysis outlines several
benefits of this program. The program
would provide agricultural employers
with access to a more stable and skilled
pool of farmworkers and would provide
farmworkers with enhanced
employment opportunities, such as
additional hours of work, better terms
and conditions of employment, training,
an increase in wages, and more
opportunity for advancement. Training
farmworkers in ways to safeguard the
food supply will benefit not only
agricultural employers and
farmworkers, but also consumers. The
total cost of this program would be $4
million to taxpayers, most of which
would be awarded as grants with a 15
percent maximum that could be used to
administer the program.

The Initial Regulatory Flexibility
Analysis addresses the expected impact
of this program on small entities. It is
expected that the majority of the entities
eligible for grants will be small.
However, OAO does not expect this rule
to have a significant economic impact
on a substantial number of small
entities.

C. Paperwork Reduction Act (PRA)

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information

collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for Departmental
Management, Washington, DG 20503.
Please state that your comments refer to
Docket No. (Insert docket No.). Please
send a copy of your comments to: (1)
Christine Chavez, Program Leader,
Farmworker Coordination, Office of
Advocacy and Outreach, U.S.
Department of Agriculture, 1400
Independence Avenue, SW., Stop 9801,
Washington, DC 20250, Fax: 202—720—
7136 E-mail:
christine.chavez@osec.usda.gov. (2)
Clearance Officer, OCIO, USDA, room
404-W, 14th Street and Independence
Avenue SW., Washington, DC 20250. A
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication of this
proposed rule.

This proposed rule would allow
USDA to make grants to assist
agricultural employers and farmworkers
by improving the supply, stability,
safety, and training of the agricultural
labor force.

OAO is asking OMB to approve its use
of this information collection activity to
ensure that it will maximize the utility
of information which is created,
collected and maintained and minimize
both the burden imposed on entities
seeking to participate in the program as
well as costs to the federal government.

We are soliciting comments from the
public concerning our proposed
information collection and
recordkeeping requirements. These
comments will help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden on the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
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is estimated to average 1 hour per
response.

(1) Respondents: Not-for-profit
institutions or a consortium which
includes a non-profit organization(s)
and one or more of the following:
Agribusinesses, State and local
governments, agricultural labor
organizations,

Estimated annual number of
respondents: 20.

Estimated annual number of
responses per respondent: 3 (average).

Estimated annual number of
responses: [65].

Estimated total annual burden on
respondents: 2 hours (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

Copies of this information collection
can be obtained from Christine Chavez,
Program Leader, Farmworker
Coordination, Office of Advocacy and
Outreach, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Stop 9801, Washington,
DC 20250, E-mail:
christine.chavez@osec.usda.gov.

E-Government Act Compliance

The Office of Advocacy and Outreach
is committed to compliance with the E-
Government Act to promote the use of
the Internet and other information
technologies, to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes. For information
pertinent to E-Government Act
compliance related to this proposed
rule, please contact Christine Chavez,
Program Leader, Farmworker
Coordination, Office of Advocacy and
Outreach, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Stop 9801, Washington,
DC 20250, E-mail:
christine.chavez@osec.usda.gov.

D. Catalog of Federal Domestic
Assistance

This proposed rule applies to the
following Federal assistance program
administered by the Office of Advocacy
and Outreach: 10.465, Farmworker
Training Grants.

E. The National Environmental Policy
Act of 1969

The Department concludes that the
requirements of the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq (NEPA) do not apply
to this rulemaking because this rule
includes no provisions impacting the
maintenance, preservation or

enhancement of a healthful
environment.

F. Federal Regulations and Policies on
Families

Pursuant to the requirements of
Section 654 of the Treasury and general
Government Appropriations Act of
1999, 5 U.S.C. 601 note, the Department
concludes this regulation has no
potential negative effect on family well-
being as defined there under.

G. Executive Order 13045: Protection of
Children From Environmental and
Safety Risk

The Department concludes that this
proposed rule has no negative effect on
the health and safety of children.

H. Unfunded Mandates Reform Act of
1995 and Executive Order 13132

Pursuant to Executive Order No.
13132, 64 FR 43225 (August 10, 1999)
and the Unfunded Mandates Act of
1995, 2 U.S.C. 1501 et seq., the
Department concludes there is no
potential or substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. As there is no
Federal mandate contained herein that
could result in increased expenditures
by State, Local, and tribal governments
or by the private sector, the Department
has not prepared a budgetary impact
statement.

I. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, 65 FR 67249 (Nov. 9, 2000), the
Department concludes this rule, as
proposed, does not have “tribal
implications” nor substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.

J. Executive Order 12988: Civil Justice
Reform

This proposed rule has been reviewed
in accordance with Executive Order
12988, Civil Justice Reform. This rule
would not preempt State or local laws,
is not intended to have retroactive
effect, and would not involve
administrative appeals.

K. Executive Order 13132: Federalism

This proposed rule would not have
sufficient federalism implications to
warrant the preparation of a Federalism

Assessment. Provisions of this rule
would not have a substantial direct
effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various government levels.

L. Executive Order 12372:
Intergovernmental Review of Federal
Programs

For the reasons set forth in the Final
Rule Related Notice for 7 CFR part 3015,
subpart V (48 FR 29115, June 24, 1983),
this program is excluded from the scope
of the Executive Order 12372, which
requires intergovernmental consultation
with State and local officials. This
program does not directly affect State
and local governments.

List of Subjects in 7 CFR Part 2502

Agricultural labor, Agricultural
employers, Grants, Farmworkers,
Training.

For the reasons discussed in the
preamble, the Office of Advocacy and
Outreach, Departmental Management,
proposes to amends chapter XXV of title
7 of the Code of Federal Regulations to
add part 2502 to read as follows:

PART 2502—AGRICULTURAL CAREER
AND EMPLOYMENT (ACE) GRANTS
PROGRAM

Subpart A—General Information
Sec.

2502.1 Applicability of regulations.
2502.2 Definitions.

2502.3 Deviations.

Subpart B—Program Eligibility, Services

and Delivery

2502.4. Program eligibility.

2502.5 Program benefits and services.

2502.6. Recipients of program benefits or
services.

2502.7 Responsibilities of grantees.

Subpart C—Grant Applications and
Administration

2502.8 Pre-award, award, and post-award
procedures and administration of grants.

Authority: 7 U.S.C. 2008g-1.

Subpart A—General Information

§2502.1 Applicability of regulations.

(a) This part contains program-
specific definitions for the ACE Grants
Program.

(b) Subpart B establishes the criteria
to be used in determining eligibility for
an ACE grant award and the
requirements for the delivery of program
benefits and services, including who is
considered eligible to receive such
benefits and services and what the
responsibilities are of ACE grantees.

(c) Subpart C establishes that, unless
otherwise provided herein, the
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procedures for applying for ACE grants,
the processes to be followed by OAO in
evaluating grant proposals and awarding
program funds, and the procedures for
post-award administration of ACE
grants are those set forth at 7 CFR part
2500, Subparts A, B, C, D and E.

§2502.2 Definitions.

As used in this part (unless otherwise
indicated):

Agency means the Office of Advocacy
and Outreach (OAO), an agency of the
United States Department of Agriculture
(USDA) or a successor agency.

Agricultural Employer means any
person or entity which employs, as
defined in the Migrant and Seasonal
Agricultural Worker Protection Act, 29
U.S.C. 1802, individuals engaged in
agricultural employment and may
include farmers, ranchers, dairy
operators, agricultural cooperatives, and
farm labor contractors.

Agricultural Employment means any
service or activity as defined in the
Migrant and Seasonal Agricultural
Worker Protection Act, 29 U.S.C. 1802,
including any activity defined as
“agriculture” in Section 3(f) or the Fair
Labor Standards Act of 1938, 29 U.S.C.
203(f), any activity defined as
“agricultural labor” in 26 U.S.C. 3121(g)
(the Internal Revenue Code); as well as
the handling, planting, drying, packing,
packaging, processing, freezing, or
grading prior to delivery for storage of
any agricultural or horticultural
commodity in its unmanufactured state.

Authorized Departmental Officer
(ADO) means the individual, acting
within the scope of delegated authority,
who is responsible for executing and
administering awards on behalf of the
U.S. Department of Agriculture.

Community-based organization
means a non-governmental organization
with a well-defined constituency that
includes all or part of a particular
community.

Consortium means a group formed by
entities with similar goals and
objectives for the purpose of pooling
resources to undertake a project that
would otherwise be reasonably beyond
the capabilities of any one member.

Eligible entity, as described in section
379C(a) of the Consolidated Farm and
Rural Development Act (7 U.S.C.
2008q(a), means a non-profit
organization, or a consortium of
nonprofit organizations, agribusinesses,
State and local governments,
agricultural labor organizations, farmer
or rancher cooperatives, and
community-based organizations with
the capacity to train farm workers.

Farmworker means an individual
hired to perform agricultural

employment, including migrant,
seasonal, and hired family farm
workers. The term farmworker includes
individuals who are not currently
employed as a farmworker but who are
actively seeking work as such. The term
does not include agricultural employers
or individuals who are self-employed.

Grantee means the organization
designated in the grant award document
as the responsible legal entity to which
a grant is awarded.

Legally present in the United States
shall have the same meaning as the term
“lawfully present” in the United States
as defined at 8 CFR 103.12(a)
(addressing eligibility for Title II Social
Security benefits under Pub. L. 104—
193).

Notice of Funding Availability
(NOFA) means a notice published in the
Federal Register announcing the
availability of money for the grants
program which lists the application
deadlines, eligibility requirements and
locations where interested parties can
get help in applying.

Office of Advocacy and Outreach
(OAO) means the Office of Advocacy
and Outreach, an office within the
USDA’s Departmental Management.

Request for Proposal (RFP) refers to a
grant competition and is used
interchangeably with the phrase grant
application notice and solicitation for
grant applications (SFA).

Retaining an agricultural job means
continuing agricultural employment,
including upgraded employment.

Returning from an agricultural job
means returning to a home area from a
position in agricultural employment.

Secretary means the Secretary of
Agriculture and any other officer or
employee of the United States
Department of Agriculture to whom the
authority involved is delegated.

Securing an agricultural job means
obtaining agricultural employment.

State means any of the States of the
United States, the District of Columbia,
the Virgin Islands, the Commonwealth
of Puerto Rico, and Guam.

United States worker (U.S. worker)
shall have the same meaning as the term
U.S. worker defined by the Department
of Labor at 20 CFR 655.4.

Upgrading an agricultural job means
advancement to a position in
agricultural employment which offers
more hours of work and/or better terms
and conditions of employment and/or
an increase in wages.

§2502.3 Deviations.

Any request by the applicant or
grantee for a waiver or deviation from
any provision of this part shall be
submitted to the ADO identified in the

agency specific requirements. OAO
shall review the request and notify the
applicant/grantee whether the request to
deviate has been approved within 30
calendar days from the date of receipt of
the deviation request. If the deviation
request is still under consideration at
the end of 30 calendar days, OAO shall
inform the applicant/grantee in writing
of the date when the applicant/grantee
may expect the decision.

Subpart B—Program Eligibility,
Services and Delivery

§2502.4. Program eligibility.

(a) Entities eligible to apply for and
receive a grant under this part include:

(1) A non-profit organization

(2) A consortium of nonprofit
organizations or;

(3) A consortium which includes a
non-profit organization(s) and one or
more of the following: Agribusinesses,
State and local governments,
agricultural labor organizations, farmer
or rancher cooperatives, and
community-based organizations with
the capacity to train farm workers.

(b) Additional information about
eligible entities may be included in the
RFP. In addition, the RFP will specify
the criteria by which an entity’s
capacity to train farm workers will be
evaluated, but at a minimum, the entity
shall be required to demonstrate that it
has:

(1) An understanding of the issues
facing hired farmworkers and
conditions under which they work; and

(2) Familiarity with the agricultural
industry in the geographic area to be
served, including agricultural labor
needs and existing services for
farmworkers;

(3) The capacity to effectively
administer a program of services and
benefits authorized by the ACE program.

(c) An applicant will be required to
submit application information to OAQO,
as specified in the RFP and/or FOA as
part of the grant application.

§2502.5 Program benefits and services.

(a) The ACE grants program will be
centrally administered by the USDA in
a manner consistent with these
regulations, as well as the pertinent
requirements of 7 CFR part 3015, 7 CFR
part 3016, 7 CFR part 3018, 7 CFR part
3019 and 7 CFR part 3052.

(b) The Office of Advocacy and
Outreach (OAO) has been designated as
the organizational unit responsible for
administering the ACE program,
including, among other things,
determining the number and amount of
grants to be awarded, the purposes for
the grants to be awarded, as well as the
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criteria for the evaluation and award of
grants.

(c). Services and benefits provided
under the ACE grants program are
limited to those which will assist
eligible farmworkers in securing,
retaining, upgrading or returning from
agricultural jobs.

(d) Such services will include the
following:

(1) Agricultural labor skills
development;

(2) Provision of agricultural labor
market information;

(3) Transportation;

(4) Short-term housing while in
transit to an agricultural worksite;

(5) Workplace literacy and assistance
with English as a second language;

(6) Health and safety instruction,
including ways of safeguarding the food
supply of the United States;

%)713 Such other services as the
Secretary deems appropriate.

(e) Grant funds shall not be used to
deliver or replace any services or
benefits which an agricultural employer,
association, contractor, or any other
entity is legally obliged to provide.

§2502.6 Recipients of program benefits or
services.

(a) Those eligible to receive program
services or benefits under the ACE
program are farmworkers who meet the
definition of “United States Workers” as
set forth in § 2502.2.

(b) Grantees shall be responsible for
verifying the employment of
farmworkers who are actively employed
and are seeking to participate in
program services or benefits.
Unemployed farmworkers seeking to
participate shall be required to certify to
grantees that they are eligible for
program services and benefits as
provided herein. Additional eligibility
requirements may be included in the
RFP.

§2502.7 Responsibilities of grantees.

Each grantee is responsible for
providing services and/or benefits
authorized by this program in accord
with a service delivery strategy
described in its approved grant plan.
The services must reflect the needs of
the relevant farmworker population in
the area to be served and be consistent
with the goals of assisting farmworkers
in securing, retaining, upgrading, or
returning from agricultural jobs. The
necessary components of a service
delivery strategy and grant plan will be
fully set forth in an RFP but the plan
shall include, at a minimum, the
following:

(a) The employment and education
needs of the farmworker population to
be served;

(b) The manner in which the
proposed services to be delivered will
assist agricultural employers and
farmworkers in securing, retaining,
upgrading or returning from agricultural
jobs;

] (c) The manner in which the proposed
services will be coordinated with other
available services;

(d) The number of participants the
grantee expects to serve for each service
provided, the results expected and the
anticipated expenditures for each
category of service.

Subpart C—Grant Applications and
Administration

§2502.8 Pre-award, award, and post-award
procedures and administration of grants.

(a) Unless otherwise provided in this
part, the requirements governing pre-
award solicitation and submission of
proposals and/or applications, the
review and evaluation of such, the
award of grant funds, and post-award
and close-out procedures are those set
forth at 7 CFR part 2500, subparts A, B,
C,DandE.

(b) For purposes of the ACE Grants
Program, the provisions § 2500.49 of
this chapter shall not apply. In lieu of
that provision, the following
requirements shall apply: Awardees
may not subcontract more than 20
percent of the award to other parties
without prior written approval of the
ADO. To request approval a justification
for the proposed subcontract, a
performance statement, and a detailed
budget for the subcontract must be
submitted in writing to the ADO.

Signed in Washington, DC, on October 14,
2011.

Pearlie S. Reed,

Assistant Secretary for Administration for the
Office of the Secretary.

[FR Doc. 2011-27109 Filed 10-26-11; 8:45 am]
BILLING CODE 3412-89-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2011-1172: Notice No. 25—
11-17-SC]

Special Conditions: Gulfstream
Aerospace LP (GALP) Model G280
Airplane, Operation Without Normal
Electrical Power

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Gulfstream Aerospace
LP (GALP) Model G280 airplane. This
airplane will have a novel or unusual
design feature associated with operation
without normal electrical power. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: We must receive your comments
by November 16, 2011.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. FAA-2011-1172, 1601
Lind Avenue, SW., Renton, Washington
98057-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
FAA-2011-1172. You can inspect
comments in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Nazih Khaouly, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98057—-3356;
telephone (425) 227-2432; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
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may change these special conditions
based on the comments we receive.

If you want us to acknowledge receipt
of your comments on this proposal,
include with your comments a self-
addressed, stamped postcard on which
you have written the docket number.
We will stamp the date on the postcard
and mail it back to you.

Background

On March 30, 2006, GALP applied for
a type certificate for their new Model
G280 airplane. The G280 will have a
novel or unusual design feature
associated with operation without
normal electrical power.

Type Certification Basis

Under the provisions of Title 14 Code
of Federal Regulations (14 CFR) 21.17,
GALP must show that the Model G280
airplane meets the applicable provisions
of part 25 as amended by Amendments
25-1 through 25-117.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model G280 airplane because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model.

In addition to the applicable
airworthiness regulations and special
conditions, the Model G280 airplane
must comply with the fuel-vent and
exhaust-emission requirements of 14
CFR part 34 and the noise-certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Model G280 airplane will
incorporate the following novel or
unusual design features:

The Model G280 airplane is equipped
with electrical and electronic systems
that control critical functions and
systems. Examples of these include the
electronic displays, rudder, brakes,
spoilers, flaps, and electronic engine
controls. The G280 electrical power
generation and distribution architecture

is equipped with an essential APU and
not equipped with a Ram Air Turbine
(RAT) generator. The loss of all
electrical power to certain functions and
systems impacts the airplane ability to
land safely. Therefore, these special
conditions are issued to retain the level
of safety intended by the current
§25.1351(d).

Discussion

The Model G280 airplane requires a
continuous source of electrical power
for continued safe flight and landing.
The current regulation in § 25.1351(d),
“Operation without normal electrical
power,” states that the airplane must be
operated safely in VFR conditions, for a
period of not less than five minutes,
with the normal electrical power
(electrical power sources excluding the
battery) inoperative. This rule was
structured around a traditional design
utilizing mechanical controls for flight
systems while the crew took time to sort
out the electrical failure, start engine(s)
if necessary, and re-establish some of
the electrical-power-generation
capability.

To maintain the same level of safety
associated with traditional designs, the
Model G280 airplane electrical-system
design must not be time-limited in its
operation. It should be noted that
service experience has shown that the
loss of all electrical power, which is
generated by the airplane’s engine
generators or auxiliary power unit
(APU) is not extremely improbable.
Thus, it must be demonstrated that the
airplane can continue through safe flight
and landing (including steering and
braking on ground for airplanes using
steer/brake-by-wire) with the use of its
emergency electrical-power systems.
These emergency electrical-power
systems must be able to power loads
that are required for continued safe
flight and landing.

Applicability

As discussed above, these special
conditions are applicable to the GALP
Model G280 airplane. Should GALP
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Gulfstream Model G280 certification
is currently scheduled for December
2011. The substance of these special
conditions has been subject to the notice
and public-comment procedure in
several prior instances. Therefore,
because a delay would significantly
affect the applicant’s certification of the

airplane, we are shortening the public-
comment period to 20 days.

Conclusion

This action affects only certain novel
or unusual design features on the GALP
Model G280 airplane. It is not a rule of
general applicability and it affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following proposed
special conditions are issued as part of
the type-certification basis for GALP
Model G280 airplanes. The special
conditions are issued in lieu of
§25.1351(d) and are required to ensure
that the airplane has sufficient electrical
power for continued safe flight and
landing.

1. The applicant must show by test or
a combination of test and analysis that
the airplane is capable of continued safe
flight and landing with all normal
electrical power sources inoperative, as
prescribed by paragraphs (1)(a) and
(1)(b) below.

For purposes of this special condition,
normal sources of electrical-power
generation do not include any alternate
power sources such as a battery, ram-air
turbine (RAT), or independent power
systems such as the flight-control
permanent-magnet generating system. In
showing capability for continued safe
flight and landing, consideration must
be given to systems capability, effects on
crew workload and operating
conditions, and the physiological needs
of the flightcrew and passengers for the
longest diversion time for which
approval is sought.

a. Common cause failures, cascading
failures, and zonal physical threats must
be considered in showing compliance
with this requirement.

b. The ability to restore operation of
portions of the electrical-power
generation and distribution system may
be considered if it can be shown that
unrecoverable loss of those portions of
the system is extremely improbable. An
alternative source of electrical power
must be provided for the time required
to restore the minimum electrical-
power-generation capability required for
safe flight and landing. Unrecoverable
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loss of all engines may be excluded
when showing that unrecoverable loss
of critical portions of the electrical
system is extremely improbable.
Unrecoverable loss of all engines is
covered in 2, below, and thus may be
excluded when showing compliance
with this requirement.

2. Regardless of any electrical-
generation and distribution-system
recovery capability shown under
paragraph 1, sufficient electrical-system
capability must be provided to:

a. Allow time to descend, with all
engines inoperative, at the speed that
provides the best glide slope, from the
maximum operating altitude to the
altitude at which the soonest possible
engine restart could be accomplished,
and

b. Subsequently allow multiple start
attempts of the engines and APU. This
capability must be provided in addition
to the electrical capability required by
existing 14 CFR part 25 requirements
related to operation with all engines
inoperative.

3. The airplane emergency electrical-
power system must be designed to
supply:

a. Electrical power required for
immediate safety, which must continue
to operate without the need for crew
action following the loss of the normal
electrical power, for a duration
sufficient to allow reconfiguration to
provide a non-time limited source of
electrical power.

b. Electrical power required for
continued safe flight and landing for the
maximum diversion time.

4. If APU-generated electrical power
is used in satisfying the requirements of
these special conditions, and if reaching
a suitable runway upon which to land
is beyond the capacity of the battery
systems, then the APU must be able to
be started under any foreseeable flight
condition prior to the depletion of the
battery or the restoration of normal
electrical power, which ever occurs
first. This capability must be
demonstrated by flight tests at the most
critical condition.

a. It must be shown that the APU will
provide adequate electrical power for
continued safe flight and landing.

b. The AFM must incorporate non-
normal procedures that will direct the
pilot to take appropriate actions to
activate the APU after loss of normal
engine-driven generated electrical
power.

As a part of showing compliance with
these special conditions, the tests by
which loss of all normal electrical
power is demonstrated must also take
into account the following:

1. The failure condition should be
assumed to occur during night
instrument meteorological conditions
(IMC), at the most critical phase of the
flight, relative to the worst possible
electrical-power distribution and
equipment-loads-demand condition.

2. After the unrestorable loss of
normal engine generator power, the
airplane-engine restart capability must
be provided and operations continued
in IMC.

3. It should be demonstrated that the
aircraft is capable of continued safe
flight and landing. The length of time
must be computed based on the
maximum diversion-time capability for
which the airplane is being certified.
Consideration for airspeed reductions
resulting from the associated failure or
failures must be made.

4. The airplane must provide
adequate indication of loss of normal
electrical power to direct the pilot to the
non-normal procedures, and the AFM
must incorporate non-normal
procedures that will direct the pilot to
take appropriate actions.

Issued in Renton, Washington, on October
14, 2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27765 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0611; Airspace
Docket No. 11-AWP-11]

Proposed Amendment of Class D
Airspace; Santa Monica, CA

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class D airspace at Santa Monica
Municipal Airport, CA, to accommodate
aircraft departing and arriving under
Instrument Flight Rules (IFR) at Santa
Monica Municipal Airport. This action
is a result of the FAA’s biennial review,
along with a study of the Santa Monica
Municipal Airport airspace area that
would further enhance the safety and
management of aircraft operations at the
airport.

DATES: Comments must be received on
or before December 12, 2011.
ADDRESSES: Send comments on this
proposal to the U.S. Department of

Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2011-0611; Airspace
Docket No. 11-AWP-11, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Rick
Roberts, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4517.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2011-0611 and Airspace Docket No. 11—
AWP-11) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2011-0611 and
Airspace Docket No. 11-AWP-11". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
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Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/

air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by modifying Class D
airspace at Santa Monica Municipal
Airport, CA, to accommodate IFR
aircraft departing and arriving at the
airport. This action, initiated by FAA’s
biennial review of the Santa Monica
Municipal Airport airspace area, and
based on the results of a study
conducted by the Los Angeles Visual
Flight Rules (VFR) Task Force, and the
Los Angeles Class B Workgroup, would
enhance the safety and management of
IFR operations at the airport. Class D
airspace designations are published in
paragraph 5000, of FAA Order 7400.9V,
dated August 9, 2011, and effective
September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a

routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend this proposal for controlled
airspace at Santa Monica Municipal
Airport, Santa Monica, CA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 5000 Class D airspace.

* * * * *

AWP CA D Santa Monica, CA [Amended]

Santa Monica Municipal Airport, CA
(Lat. 34°00’57” N., long. 118°27°05” W.)

That airspace extending upward from the
surface to and including 2,700 feet MSL
within a 2.7-mile radius of Santa Monica
Municipal Airport, and within 1.5 miles each
side of the 047° bearing from the airport
extending from the 2.7-mile radius to 4.6

miles northeast, and that airspace beginning
at the intersection of the 2.7-mile radius and
287° bearing from the airport to lat. 34°01"43”
N., long. 118°31’49” W.; to lat. 33°59'06” N.,
long. 118°32"16” W.; to lat. 33°58747” N.,
long. 118°31°43” W.; to lat. 33°58°04” N.,
long. 118°31°42” W.; to lat. 33°58’04” N.,
long. 118°3025” W.; to lat. 33°57°00” N.,
long. 118°28’41” W.; to the intersection of the
168° bearing from the airport and the 2.7-
mile radius of the airport. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Issued in Seattle, Washington, on October
20, 2011.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2011-27807 Filed 10-26-11; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0394; FRL-9483-5]

Approval and Promulgation of
Implementation Plans; lllinois;
Consumer Products and AIM Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
Illinois’ volatile organic compound
(VOC) emission limits for consumer
products and architectural and
industrial maintenance (AIM) coatings
and incorporate this new rule into the
State Implementation Plan (SIP) for the
State of Illinois. However, there are four
specific paragraphs in this rule with
deficiencies that EPA is proposing to
conditionally approve, based on a State
commitment to address the deficiencies
no later than one year from the date of
EPA’s conditional approval.

DATES: Comments must be received on
or before November 28, 2011.

ADDRESSES: Submit comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0394, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: blakley.pamela@epa.gov.

3. Fax: (312) 886—4447.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Ilinois 60604.
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5. Hand Delivery: Pamela Blakley,
Chief, Control Strategies Section, (AR-
18J), U.S. Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Such deliveries
are only accepted during the Regional
Office normal hours of operation, and
special arrangements should be made
for deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2010—-
0394. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://

www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Anthony
Maietta at (312) 353—8777 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Anthony Maietta, Environmental
Protection Specialist, Control Strategies
Section, Air Programs Branch (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-8777,
or maietta.anthony@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our’ is used, we mean
EPA. This SUPPLEMENTARY INFORMATION
section is arranged as follows:

I. What should I consider as I prepare my
comments for EPA?

II. Background

II. Conditions for Approval

IV. What sources are affected by this
proposed action?

V. What is EPA’s proposed action?

VI. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date, and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

Consumer products are a wide array
of sprays, gels, cleaners, adhesives, and
other chemically formulated products

that are purchased for personal or
institutional use and that emit VOC
through their use, consumption, storage,
disposal, destruction, or decomposition.
AIM coatings are paints, varnishes, and
other similar coatings that are meant for
use on external surfaces of buildings or
other outside structures and that emit
VOC through similar means to
consumer products.

On April 7, 2010, the Illinois
Environmental Protection Agency
(Illinois EPA) submitted to EPA a
request to approve into the Illinois SIP
Part 223, “Standards and Limitations for
Organic material Emissions for Area
Sources” of Title 35 of the IAC (35 IAC
223). The purpose of the rule is to limit
VOC emissions by requiring reductions
in the VOC content of consumer
products and AIM coatings. 35 IAC 223
consists of 34 new chapters, and is
divided into three subparts (a subpart
for general provisions and one subpart
each for consumer products and AIM
coatings rules). Part 223 includes the
following components for control of
VOC from consumer products and AIM
coatings:

(1) VOC emissions limits, reporting
requirements, and labeling requirements
for consumer products and AIM
coatings sold, supplied, offered for sale,
or manufactured in Illinois.

(2) Specific limitations for the sale,
supply, offered for sale, use, or
manufacture for sale of aerosol
adhesives, floor wax strippers, products
containing ozone-depleting compounds,
and charcoal lighter material.

(3) Test methods for determining
compliance with these rules and for
determining specific aspects of affected
products or coatings.

(4) Alternative compliance plans for
any manufacturer of consumer products
that has been granted an alternative
compliance plan agreement by the
California Air Resources Board (CARB).

(5) A special analysis method for
Methacrylate Traffic Marking Coatings.

(6) Special recordkeeping
requirements for consumer products
that contain perchloroethylene or
methylene chloride.

(7) Additional labeling requirements
for aerosol adhesives, adhesive
removers, electronic cleaners, electrical
cleaners, energized electrical cleaners,
and contact adhesives.

(8) Exemptions for consumer products
produced for sale outside of Illinois,
consumer products whose VOC
emission limits are governed by other
rules, and innovative consumer
products as defined by CARB.

(9) Incorporation by reference: The
State is incorporating by reference a
number of materials. These
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incorporations by reference include test
methods from the American Society for
Testing and Materials, EPA, CARB, the
Bay Area Air Quality Management
District, and the South Coast Air Quality
Management District to determine VOC
content in a number of the product
categories subject to limits in Illinois’
new rule. Also incorporated by
reference are EPA and the California
Code of Regulations (CCR) VOC
standards for consumer products.
Ilinois also incorporated by reference
the CCR innovative products exemption
and the alternate control plan. These
incorporations by reference help
persons or companies subject to Illinois’
new 35 IAC Part 223 to comply with the
VOC limits contained therein.

The rules that Illinois adopted and
submitted to EPA for approval are based
on existing CARB regulations and model
rules developed by the Ozone Transport
Commission (OTC) for consumer
products and AIM coatings. The OTC
has developed model rules for several
consumer products and AIM coatings
VOC source categories which OTC
member states (Illinois is not an OTC
member state) have signed a
memorandum of understanding to
adopt. For consumer products, the
CARB regulations and OTC model rule
that Illinois based their rule on are at
least as stringent, and in some cases
more stringent than, EPA’s national
consumer products rule, ‘“National
Volatile Organic Compound Emission
Standards for Consumer Products,” 40
CFR Part 59, Subpart C. For AIM
coatings, the OTC model rule that
Nlinois’ rule is based upon is also at
least as stringent, and in some cases
more stringent than, EPA’s AIM coatings
rule, “National Volatile Organic
Compound Emission Standards for
Architectural Coatings,” at 40 CFR Part
59 Subpart D.

III. Conditions for Approval

A rule-by-rule review of Illinois’
submittal showed that four paragraphs
contained errors. Paragraph (6)(A) of 35
IAC 223.205 erroneously provides two
high-volatility organic material limits
for aerosol-based antiperspirants when
there should be both a high- and
medium-volatility limit for this category
based on the OTC model rule. Paragraph
(6)(B) of 35 IAC 223.205 erroneously
provides two medium-volatility organic
material limits for non aerosol-based
antiperspirants when there should be
both a high- and medium-volatility limit
for this category based on the OTC
model rule.

Paragraph (17)(A) of 35 IAC 223.205
erroneously provides two high-volatility
organic material limits for aerosol-based

deodorants when there should be both

a high- and medium-volatility limit for
this category based on the OTC model
rule. Paragraph (17)(B) of 35 IAC
223.205 erroneously provides two
medium-volatility organic material
limits for non aerosol-based deodorants
when there should be both a high- and
medium-volatility limit for this category
based on the OTC model rule.

On September 2, 2011, Illinois sent
EPA a letter committing to amend these
paragraphs to display the correct limits
and limit categories and submit revised
rules to EPA within one year of our final
rulemaking. Under section 110(k)(4) of
the CAA, EPA may conditionally
approve a portion of a SIP revision
based on a commitment from a state to
adopt specific enforceable measures by
a date certain that is no more than one
year from the date of conditional
approval. In this action, we are
proposing to approve a portion of the
SIP revision that Illinois has submitted
on the condition that the specified
deficiencies in the SIP revision are
corrected as discussed in Illinois’
September 2, 2011, letter. If this
condition is not fulfilled within one
year of the effective date of final
rulemaking, the conditional approval
will automatically revert to disapproval,
as of the deadline for meeting the
conditions, without further action from
EPA. EPA would subsequently publish
a notice in the Federal Register
informing the public of a disapproval. If
Mlinois submits final and effective rule
revisions correcting the deficiencies, as
discussed above, within one year from
this conditional approval becoming
final and effective, EPA will publish a
subsequent notice in the Federal
Register to acknowledge conversion of
the conditional approval to a full
approval.

IV. What sources are affected by this
proposed action?

Anyone who sells, supplies, offers for
sale, or manufactures consumer
products and AIM coatings in Illinois is
affected by this proposed action.
Because of the wide adoption of OTC
model rules for consumer products and
AIM coatings by California, OTC states,
and other Midwestern states, Illinois
expects that some of the reductions from
adoption of these rules have already
been realized. This is because of
existing nationwide compliance with
the OTC model rules by many of the
largest manufacturers of these products.
However, because so many states have
adopted these rules, and many major
manufacturers already comply with
these rules, the burden on affected

sources will be minor. EPA agrees with
Mlinois’ view.

Illinois held two public hearings on
its proposed rule, took public comment
on the proposed rule and also contacted
approximately 600 entities listed as
potentially affected by the rules to
provide these sources an opportunity for
comment on the proposed rule. While
very few of the potentially affected
entities responded, it is clear that
Illinois made an effort to inform them of
the proposed rules.

IV. What is EPA’s proposed action?

We propose to conditionally approve
paragraphs (6)(A), (6)(B), (17)(A), and
(17)(B) of 35 IAC 223.205, based on a
commitment from the State sent on
September 2, 2011 to correct this rule
within one year of our final rulemaking.
If the State fails to make this correction
within the allowed one year period as
discussed above, this conditional
approval will revert to disapproval.

We propose to approve and
incorporate in to the Illinois SIP the rest
of the State’s April 7, 2010, submittal,
that is, the remainder of 35 IAC Part
223, because VOC limits in these rules
are at least as stringent as, and in many
cases are more stringent than, EPA’s
existing limits for these sources.
Therefore, approval of these rules will
strengthen the Illinois SIP.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
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in the Unfunded Mandates Reform Act
of 1995 (Pub. L.104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Volatile organic
compounds.

Dated: October 18, 2011.

Susan Hedman,

Regional Administrator, Region 5.

[FR Doc. 201127810 Filed 10-26—11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 11-169; PP Docket No. 00—
67; FCC 11-153]

Basic Service Tier Encryption
Compatibility Between Cable Systems
and Consumer Electronics Equipment

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, we propose
a new rule to allow cable operators to
encrypt the basic service tier in all-
digital systems, provided that those
cable operators undertake certain

consumer protection measures for a
limited period of time in order to
minimize any potential subscriber
disruption.

DATES: Submit comments on or before
November 28, 2011. Submit reply
comments on or before December 12,
2011.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Brendan Murray,
Brendan.Murray@fcc.gov, of the Media
Bureau, Policy Division, (202) 418—
2120.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking, FCC 11-153,
adopted on October 13, 2011 and
released on October 14, 2011. The full
text of this document is available for
public inspection and copying during
regular business hours in the FCC
Reference Center, Federal
Communications Commission, 445 12th
Street, SW., CY-A257, Washington, DC
20554. This document will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. To request these
documents in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an email to
fec504@fcc.gov or call the Commission’s
Consumer and Governmental Affairs
Bureau at (202) 418—0530 (voice), (202)
418-0432 (TTY).

Summary of the Notice of Proposed
Rulemaking

1. With this Notice of Proposed
Rulemaking (NPRM), we seek comment
on whether to retain the basic service
tier encryption prohibition for all-digital
cable systems. As discussed below, we
tentatively conclude that allowing cable
operators to encrypt the basic service
tier in all-digital systems will not
substantially affect compatibility
between cable service and consumer
electronics equipment for most
subscribers. At the same time, however,
we recognize that some consumers
subscribe only to a cable operator’s
digital basic service tier and currently
are able to do so without using a set-top
box or other equipment. Similarly, there
are consumers that may have a set-top
box on a primary television but access
the unencrypted digital basic service
tier on second or third televisions in
their home without using a set-top box
or other equipment. Although we expect
the number of subscribers in these

situations to be relatively small, these
consumers may be affected by lifting the
encryption prohibition for all-digital
cable systems. Accordingly, we
tentatively conclude that, any operators
of all-digital cable systems that choose
to encrypt the basic service tier must
comply with certain consumer
protection measures for a limited period
of time in order to minimize any
potential subscriber disruption.

2. In the Cable Television Consumer
Protection and Competition Act of 1992
(1992 Cable Act), Congress recognized
that compatibility problems between
cable service and consumer electronics
equipment were limiting and/or
precluding the operation of premium
features of consumer equipment and
were affecting the ability of consumer
equipment to receive cable
programming. Section 624A of the Act
was added by Section 17 of the 1992
Cable Act to address this issue.
Specifically, section 624 A requires the
Commission to issue regulations to
assure compatibility between consumer
electronics equipment and cable
systems. In 1994, the Commission
implemented the requirements of
section 624A. As part of that
implementation, the Commission added
§ 76.630(a) to its rules. Section 76.630(a)
of the Commission’s rules prohibits
cable operators from scrambling or
encrypting signals carried on the basic
tier of service. The Commission
determined that this rule would
significantly advance compatibility by
ensuring that all subscribers would be
able to receive basic tier signals “in the
clear” and that basic-only subscribers
with cable-ready televisions would not
need set-top boxes. The Commission
concluded that “[t]his rule also will
have minimal impact on the cable
industry in view of the fact that most
cable systems now generally do not
scramble basic tier signals.”

3. Subsequent to the Commission’s
adoption of the encryption ban, cable
operators began to upgrade their
systems to offer digital cable service.
More recently, cable operators’
transition to more efficient all-digital
systems has freed up spectrum to offer
new or improved products and services
like higher-speed Internet access and
high definition programming. As a
result of this digital transition, most
cable subscribers now have at least one
cable set-top box or CableCARD device
in their homes. As cable operators began
to transition programming on their cable
programming service tier (CPST) to
digital, many program carriage
agreements required cable operators to
encrypt that programming as a
condition of carriage. Encryption refers
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to the method that cable operators use
to make sure that cable service is
available only to subscribers who have
paid for service. Because encryption
serves such an important purpose,
encryption of digital cable service has
become more sophisticated than analog
scrambling techniques. Encryption
methods did not used to be standard
across all cable systems, however. In
2003, therefore, the Commission
adopted the CableCARD standard to
address this incompatibility problem.
The CableCARD, which subscribers
must lease from their cable provider
either as a part of a leased set-top box
or separately for use in a compatible
retail television or set-top box, decrypts
the cable services that the cable operator
encrypts. At present, approximately 77
percent of cable subscribers have at least
one digital cable set-top box or retail
CableCARD device in their home.

4. The fact that most subscribers have
a cable set-top box or retail CableCARD
device limits the impact of encryption
of the basic service tier in all-digital
systems on cable subscribers. Most
television sets, consumer electronics
devices, and leased set-top boxes have
included QAM tuners since at least
2007, meaning that those devices are
capable of tuning unencrypted digital
cable service. As stated above, however,
most cable operators who have
transitioned to all-digital service
encrypt the entire CPST. Therefore,
many cable subscribers currently use
CableCARDs (either in a retail device or
leased set-top box) to decrypt their cable
service. The remainder of digital cable
subscribers use either (i) leased set-top
boxes with integrated security (offered
under waivers of the separated security
requirement or originally deployed
before the requirement became effective)
to decrypt cable service, or (ii)
television sets or devices with QAM
tuners, but without CableCARDs, to
receive any remaining unencrypted
cable signals (typically limited to the
basic service tier). Encryption of the
basic service tier in all-digital systems
would affect this second group, i.e., the
digital cable subscribers who use
television sets or devices with QAM
tuners, but without CableCARDs. We do
not know how many subscribers fall
into this group, but based on the
Cablevision Report discussed below, we
expect it to be small.

5. In the past, the Commission has
waived the basic service tier encryption
prohibition on a demonstration of
extraordinary theft of service. Theft of
service occurs when unauthorized users
physically connect their outlets to the
cable plant; in other words, people
would climb poles and connect the

cable operator’s coaxial cable to homes
that do not subscribe to cable service.
Recently, the Commission has received
several requests for waiver of the rule
prohibiting encryption of the basic
service tier based on the argument that
the rule imposes more burdens than
benefits as cable operators transition to
all-digital systems. The petitioners argue
that there are very few people who
subscribe only to the basic service tier
in all-digital systems and therefore the
overwhelming majority of subscribers to
all-digital systems already have a set-top
box or CableCARD-equipped retail
device and therefore would be
unaffected by encryption of the basic
service tier. Furthermore, they contend,
encrypting the basic service tier in an
all-digital system will eliminate the
need for many service appointments
because it will allow cable operators to
enable and disable cable service
remotely by activating and deactivating
the encryption capability of set-top
boxes and CableCARDs from the
headend. In order to remotely activate
and deactivate service, cable operators
must leave every home connected to the
cable plant rather than manually
disconnect the cable that runs to a
home, which is how many cable
operators disconnect service today. If
the cable operator is allowed to encrypt
every signal, the operator can keep
every home connected to the cable plant
regardless of whether the home
subscribes to cable service. The operator
can ensure that only paid subscribers
are able to access the service by
authorizing and deauthorizing
CableCARDs as people subscribe or
cancel cable service.

6. In waiver proceedings, certain
commenters have asserted that while
encryption of all service tiers has its
benefits, it also imposes some burdens
on consumers and device
manufacturers. For example, some
commenters explained that they own or
manufacture devices like personal
computer cable tuner cards that cable
subscribers use to view or record
unencrypted programming with their
computers. These commenters
expressed concern that those devices do
not have the ability to decrypt cable
signals and therefore could not display
encrypted cable programming. These
commenters asserted that they
purchased or manufactured these
devices based on the expectation that
unencrypted basic service tier QAM
signals would be available from cable
operators, and that encryption of the
basic service tier would make the
devices useless. In addition, some
commenters objected to the impact that

encryption of the basic service tier
would have on televisions with clear-
QAM tuners that currently are attached
to the cable network directly without a
set-top box. Encryption of the basic
service tier would require those
subscribers to lease a set-top box to
access basic service tier channels on
those television sets.

7. In January 2010, the Media Bureau
granted a conditional waiver of the rule
that prohibits encryption of the basic
service tier to Cablevision with respect
to Cablevision’s New York City systems,
which are all-digital. The Bureau based
its decision on the fact that encryption
of the basic service tier on Cablevision’s
all-digital systems would allow
Cablevision to enable and disable cable
service remotely. The Bureau also found
that remote activation and deactivation
of cable service would “reduce[] costs
for Cablevision, improve[] customer
service, and reducel[] fuel consumption
and CO, emissions.” Remote activation
and deactivation, the Bureau concluded,
would reduce installation costs for
Cablevision’s subscribers and also
benefit these subscribers by reducing
the number of necessary service calls, as
compared to unencrypted cable systems.
The Bureau reasoned that Cablevision
sufficiently addressed the problem of
incompatibility with consumer
electronics “‘by providing basic-only
subscribers with set-top boxes or
CableCARDs without charge for
significant periods of time.” Finally, the
Bureau also concluded that the waiver
would “provide an experimental benefit
that could be valuable in the
Commission’s further assessment of the
utility of the encryption rule,” and
therefore required Cablevision to file
three reports detailing the effect of
encryption on subscribers. Four cable
operators have filed similar petitions for
waiver with the Commission’s Media
Bureau since the release of the
Cablevision Waiver, and we understand
that additional cable operators plan to
file in the absence of this proceeding.

8. We initiate this proceeding to
determine whether the Commission’s
basic service tier encryption
prohibition, which was adopted over 15
years ago, remains necessary to promote
compatibility between digital cable
service and consumer electronics
equipment in all circumstances. In this
regard, we note, as described above, that
the video marketplace has changed
significantly over this period.
Specifically, most cable operators have
updated their systems to provide
bidirectional, digital signals in addition
to analog service, and some cable
operators, like RCN and
BendBroadband, transmit only digital



66668 Federal Register/Vol.

76, No. 208/ Thursday, October 27,

2011 /Proposed Rules

signals and have eliminated analog
service in all of their systems. Other
operators, like Cablevision and Comcast,
have eliminated analog service on
certain systems and plan to eliminate
analog service in all systems over the
coming years. As discussed above, data
from SNL Kagan indicates that over
three-quarters of cable subscribers have
at least one device in their home that
can both demodulate and decrypt digital
cable services. Furthermore, because the
Commission incorporated the
CableCARD standard into our rules in
2003, consumer electronics
manufacturers can build digital cable
ready devices that can access encrypted
cable service without the need for a
converter box. Given these marketplace
and regulatory developments, we
tentatively conclude that it is
appropriate to allow basic service tier
encryption for all-digital cable systems,
subject to certain measures intended to
ameliorate any potential harm to
consumers in the short run. Our
proposal is informed by the information
garnered from Cablevision’s first year of
implementation under the Bureau’s
waiver conditions. Specifically, in its
recently filed final report, Cablevision
stated that basic service tier encryption
led to a reduction of 2,763 truck rolls,
and predicted that it eventually will
perform over 70 percent of all
deactivations remotely. In its waiver
petition, Cablevision asserted that by
reducing service calls it could reduce
the environmental harms associated
with use of gas-consuming, traffic-
causing trucks. Furthermore,
Cablevision reports that no subscribers
filed complaints regarding encryption of
the basic service tier, which suggests
that with the appropriate consumer
protection measures, encryption of the
basic service tier in all-digital systems
does not affect subscribers adversely.
We believe that this evidence shows
that, where cable operators undertake
appropriate consumer protection
measures, the costs of retaining this rule
(e.g., the need to schedule service
appointments whenever a consumer
subscribes to or cancels cable service as
well as the expense and effect of cable
operators’ trucks on traffic and the
environment) outweigh the benefits of
retaining it (e.g., ensuring the continued
utility of devices with clear-QAM
tuners). We seek comment on this
tentative conclusion. Specifically, we
seek comment on the costs and benefits
to subscribers and cable operators
associated with the basic service tier
encryption rule as it applies to all-
digital cable systems. We also invite
comment on any environmental costs

and benefits associated with the rule.
Would elimination of the encryption
ban benefit the environment through
reduction in the gas consumption and
traffic associated with truck rolls, and
would those benefits outweigh any
countervailing environmental effects,
such as energy consumption from
additional set-top boxes? To the extent
feasible, commenters should quantify in
dollars any asserted costs or benefits of
the basic service tier encryption
prohibition.

9. We propose to allow encryption of
the basic service tier only with respect
to all-digital systems, as remote
activation and deactivation of cable
service, and its attendant benefits, are
only feasible in all-digital systems. We
seek comment on the specific criteria
that the Commission should use to
determine what constitutes an all-digital
cable system. For example, what if a
system transmits nearly all of its
channels solely in digital, but maintains
a single, unencrypted analog channel to
inform potential subscribers about how
to subscribe to service? We seek
comment also about digital cable
services that are not QAM-based. Is it
appropriate to include IP and other non-
QAM digital cable services in the
definition of an all-digital cable system
for the purposes of the proposed rule
revision? We also seek comment on
whether the Commission should revise
the encryption rule with respect to any
hybrid (analog/digital) systems where
basic service tier programming is
provided digitally but the cable operator
also continues to provide some analog
service to its subscribers (which is the
case in many cable systems today).
Would revision of the encryption rule
with respect to those systems have any
attendant benefits given that remote
activation and deactivation of cable
service is not feasible in hybrid
systems?

10. We further seek comment on
whether our proposed rule would
satisfy our regulatory obligations under
section 624A of the Communications
Act. Section 624A directs the
Commission to issue regulations as
necessary to assure compatibility
between televisions and video cassette
recorders and cable systems, consistent
with the need to prevent theft of cable
service, so that cable subscribers will be
able to enjoy the full benefit of both the
programming available on cable systems
and the functions available on their
televisions and video cassette recorders.
Essentially, with section 624A, Congress
sought to develop a “plug and play”
compatibility regime. We note that
while Congress specifically cited
scrambling and encryption as an

impediment to compatibility, it
nonetheless directed the Commission to
“determine whether and, if so, under
what circumstances to permit cable
systems to scramble or encrypt signals
or to restrict cable systems in the
manner in which they encrypt or
scramble signals.” Section 624A further
prohibits the Commission from limiting
the use of scrambling or encryption
technology where the use of such
technology does not interfere with the
functions of subscribers’ television
receivers or video cassette recorders.
Based on section 624A, we believe the
Commission has broad authority to
address and regulate encryption
technology within the parameters
established by Congress.

11. We recognize that some
subscribers of only the basic service tier
currently access digital cable service
without a CableCARD or converter box.
We tentatively conclude that if the
Commission allows cable operators to
encrypt the basic service tier in all-
digital systems, we should, at the same
time, minimize any instances of
incompatibility due to encryption of the
basic service tier by implementing
transitional measures for the limited
universe of subscribers who currently
access the unencrypted digital basic
service tier without a set-top box. That
is, we recognize that there are some
consumers who currently are able to
access the basic service tier without
using a set-top box because of the
current encryption prohibition.
Accordingly, to mitigate any potential
harm experienced by these consumers,
we believe our rules should implement
transitional measures to prevent
consumers from having to purchase or
lease new equipment immediately in
order to continue accessing the basic
service tier if their cable operators
choose to encrypt this tier.

12. When the Media Bureau granted
the waiver authorizing Cablevision to
encrypt the basic service tier, it
conditioned that waiver to limit the
immediate costs that basic service tier
subscribers would face on account of
the need for additional equipment like
set-top boxes to provide digital
televisions equipped with clear QAM
tuners access to basic service tier
channels. Those conditions require
Cablevision to offer ““(a) current basic-
only subscribers up to two set-top boxes
or CableCARDs without charge for up to
two years, (b) digital subscribers who
have an additional television set
currently receiving basic-only service
one set-top box or CableCARD without
charge for one year, and (c) current
qualified low-income basic-only
subscribers up to two set-top boxes or
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CableCARDs without charge for five
years.” We believe that similar measures
are appropriate and necessary for
purposes of relaxing the encryption ban
because of the potential harm to basic-
only subscribers who have come to rely
on access to unencrypted basic-only
service. A transition period will provide
affected subscribers time to make
informed choices about equipment and/
or other alternatives available in their
service area. We therefore propose that
cable operators that choose to encrypt
the basic service tier in their service
area provide to subscribers, without
charge for a limited time, devices that
can decrypt the basic service tier as
described above. We seek comment on
this proposal.

13. Are the consumer protection
measures we propose to adopt adequate
to protect all subscribers of digital cable
systems in all areas of the country? We
seek comment on the number of
subscribers that this rule change will
affect. We also seek comment on an
appropriate time frame for requiring
cable operators to provide set-top boxes
at no cost to current subscribers, and
particularly with regard to low-income
subscribers. Are the time frames
established in the Cablevision
proceeding appropriate to serve the goal
of minimizing the immediate costs that
basic subscribers and subscribers with
additional sets receiving basic-only
service face through this modification of
the rules? In the context of the
Cablevision waiver, the Media Bureau
used receipt of Medicaid as an indicator
of a current qualified low income basic-
only subscriber. Does it make sense to
do so in the context of this NPRM? We
invite commenters to suggest other
indicators to delineate what constitutes
a current qualified low income basic-
only subscriber. Are additional
safeguards necessary and appropriate,
and, if so, what are these safeguards?
Would an interim 7-year time period or
longer be more consistent with ensuring
there is not an economic hardship on
low-income subscribers who prior to the
potential relaxing of the encryption ban
would not have needed additional
equipment? We seek comment on any
other measures the Commission should
take to protect subscribers if we decide
to relax the prohibition on encryption of
the basic service tier for all-digital cable
systems.

14. Although we propose to relax the
encryption ban for all-digital systems,
our proposal does not require cable
operators operating those systems to
encrypt the basic service tier. Rather,
our proposed rule permits cable
operators to encrypt this tier provided
that they offer free set-top boxes to

basic-only subscribers for a limited
period of time. Because cable operators
may decide whether they wish to
encrypt under the requisite regulatory
conditions (i.e., provide set-top boxes at
no cost to affected subscribers for a
limited period), we see no statutory or
constitutional constraints to imposing
such a requirement. In that regard, we
note that the proposed regulatory
conditions would be implemented
pursuant to our authority under sections
624A, not as a rate regulation prescribed
under section 623(b) of the Act.
Accordingly, we do not believe section
623(b)(3)(A)’s requirement to base on
actual cost any price or rate standards
for equipment installation and leasing
would bar the Commission from
imposing the set-top box condition for
relaxing the encryption prohibition. We
seek comment on this analysis.

15. Ex Parte Presentations. The
proceeding this NPRM initiates shall be
treated as a ‘“permit-but-disclose”
proceeding in accordance with the
Commission’s ex parte rules. Persons
making ex parte presentations must file
a copy of any written presentation or a
memorandum summarizing any oral
presentation within two business days
after the presentation (unless a different
deadline applicable to the Sunshine
period applies). Persons making oral ex
parte presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with §1.1206(b)
of the Commission’s rules. In
proceedings governed by § 1.49(f) of the
Commission’s rules or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the

electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

16. Initial Regulatory Flexibility
Analysis. The Regulatory Flexibility Act
of 1980, as amended (RFA), requires
that a regulatory flexibility analysis be
prepared for notice and comment rule
making proceedings, unless the agency
certifies that “‘the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms ““small business,” ““small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

17. With respect to this NPRM, an
Initial Regulatory Flexibility Analysis
(IRFA) under the Regulatory Flexibility
Act is contained below. Written public
comments are requested in the IFRA,
and must be filed in accordance with
the same filing deadlines as comments
on the NPRM, with a distinct heading
designating them as responses to the
IRFA. The Commission will send a copy
of this NPRM, including the IRFA, in a
report to Congress pursuant to the
Congressional Review Act. In addition,
a copy of this NPRM and the IRFA will
be sent to the Chief Counsel for
Advocacy of the SBA, and will be
published in the Federal Register.

18. Initial Paperwork Reduction Act of
1995 Analysis Paperwork Reduction Act
Analysis. This document does not
contain proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104-
13. In addition, therefore, it does not
contain any proposed information
collection burden for small business
concerns with fewer than 25 employees,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4).

19. Comment Filing Procedures.
Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415 and
1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using the Commission’s
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Electronic Comment Filing System
(ECFS). See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

20. Electronic Filers: Comments may
be filed electronically using the Internet
by accessing the ECFS: http://
fijallfoss.fcc.gov/ecfs2/.

21. Paper Filers: Parties who choose
to file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission. All hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St., SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8 a.m. to 7 p.m. All hand deliveries
must be held together with rubber bands
or fasteners. Any envelopes and boxes
must be disposed of before entering the
building. Commercial overnight mail
(other than U.S. Postal Service Express
Mail and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743. U.S. Postal Service
first-class, Express, and Priority mail
must be addressed to 445 12th Street,
SW., Washington DC, 20554.

22. People with Disabilities: To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic files, audio
format), send an email to fcc504@fcc.gov
or call the Consumer & Governmental
Affairs Bureau at (202) 418-0530
(voice), (202) 418—-0432 (tty).

23. Additional Information: For
additional information on this
proceeding, please contact Brendan
Murray of the Media Bureau, Policy
Division, Brendan.Murray@fcc.gov,
(202) 418-1573.

24. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1, 4(i), 4(j), 303(r), 403, and
624A of the Communications Act of
1934, as amended, 47 U.S.C. sections
151, 154(i), 154(j), 303(r), 403, and 544a,
this Notice of Proposed Rulemaking is
adopted.

25. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA) the Commission has prepared this
Initial Regulatory Flexibility Analysis
(IRFA) of the possible significant
economic impact on small entities by
the policies and rules proposed in this

NPRM. Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on the NPRM provided
above. The Commission will send a
copy of the NPRM, including this IRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration. In
addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

26. Need for, and Objectives of the
Proposed Rules. With this NPRM, the
Commission seeks comment on
elimination of the basic service tier
encryption prohibition for all-digital
cable systems.The need for FCC
regulation in this area derives from
changing technology in the cable
services market. When the Commission
adopted technical rules in the 1990s,
digital cable service was in its infancy,
and therefore the rules were adopted
with analog cable service in mind.
Today, digital cable service is common,
and certain technical rules related to
cable service do not translate well.
Therefore, the Commission proposes to
allow all-digital cable operators to
encrypt the basic service tier.

27. Legal Basis. The authority for the
action proposed in this rulemaking is
contained in sections 1, 4(i) and (j), 303,
403, 601, 624, and 624A of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i) and (j),
303, 403, 521, 544, and 544a.

28. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply. The RFA
directs the Commission to provide a
description of and, where feasible, an
estimate of the number of small entities
that will be affected by the proposed
rules. The RFA generally defines the
term “‘small entity” as having the same
meaning as the terms “small business,”
“small organization,” and “‘small
governmental entity’”” under section 3 of
the Small Business Act. In addition, the
term “‘small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A small business concern is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration
(“SBA™).

29. Wired Telecommunications
Carriers. The 2007 North American
Industry Classification System (NAICS)
defines “Wired Telecommunications
Carriers” as follows: “This industry
comprises establishments primarily
engaged in operating and/or providing
access to transmission facilities and

infrastructure that they own and/or
lease for the transmission of voice, data,
text, sound, and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies. Establishments in this
industry use the wired
telecommunications network facilities
that they operate to provide a variety of
services, such as wired telephony
services, including VolIP services; wired
(cable) audio and video programming
distribution; and wired broadband
Internet services. By exception,
establishments providing satellite
television distribution services using
facilities and infrastructure that they
operate are included in this industry.”
The SBA has developed a small
business size standard for wireline firms
within the broad economic census
category, “Wired Telecommunications
Carriers.” Under this category, the SBA
deems a wireline business to be small if
it has 1,500 or fewer employees. Census
Bureau data for 2002 show that there
were 2,432 firms in this category that
operated for the entire year. Of this
total, 2,395 firms had employment of
999 or fewer employees, and 37 firms
had employment of 1,000 employees or
more. Thus, under this category and
associated small business size standard,
the majority of firms can be considered
small.

30. Wired Telecommunications
Carriers—Cable and Other Program
Distribution. This category includes,
among others, cable operators, direct
broadcast satellite (DBS) services, home
satellite dish (HSD) services, satellite
master antenna television (SMATYV)
systems, and open video systems (OVS).
The data we have available as a basis for
estimating the number of such entities
were gathered under a superseded SBA
small business size standard formerly
titled Cable and Other Program
Distribution. The former Cable and
Other Program Distribution category is
now included in the category of Wired
Telecommunications Carriers, the
majority of which, as discussed above,
can be considered small. According to
Census Bureau data for 2002, there were
a total of 1,191 firms in this previous
category that operated for the entire
year. Of this total, 1,087 firms had
annual receipts of under $10 million,
and 43 firms had receipts of $10 million
or more but less than $25 million. Thus,
we believe that a substantial number of
entities included in the former Cable
and Other Program Distribution category
may have been categorized as small
entities under the now superseded SBA
small business size standard for Cable
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and Other Program Distribution. With
respect to OVS, the Commission has
approved approximately 120 OVS
certifications with some OVS operators
now providing service. Broadband
service providers (BSPs) are currently
the only significant holders of OVS
certifications or local OVS franchises,
even though OVS is one of four
statutorily-recognized options for local
exchange carriers (LECs) to offer video
programming services. As of June 2006,
BSPs served approximately 1.4 million
subscribers, representing 1.46 percent of
all MVPD households. Among BSPs,
however, those operating under the OVS
framework are in the minority. The
Commission does not have financial
information regarding the entities
authorized to provide OVS, some of
which may not yet be operational. We
thus believe that at least some of the
OVS operators may qualify as small
entities.

31. Cable System Operators (Rate
Regulation Standard). The Commission
has also developed its own small
business size standards for the purpose
of cable rate regulation. Under the
Commission’s rules, a “small cable
company’’ is one serving 400,000 or
fewer subscribers nationwide. As of
2006, 7,916 cable operators qualify as
small cable companies under this
standard. In addition, under the
Commission’s rules, a ““small system” is
a cable system serving 15,000 or fewer
subscribers. Industry data indicate that
6,139 systems have under 10,000
subscribers, and an additional 379
systems have 10,000-19,999
subscribers. Thus, under this standard,
most cable systems are small.

32. Cable System Operators (Telecom
Act Standard). The Communications
Act of 1934, as amended, also contains
a size standard for small cable system
operators, which is ““a cable operator
that, directly or through an affiliate,
serves in the aggregate fewer than 1
percent of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed
$250,000,000.” There are approximately
65.3 million cable subscribers in the
United States today. Accordingly, an
operator serving fewer than 654,000
subscribers shall be deemed a small
operator, if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.
Based on available data, we find that the
number of cable operators serving
654,000 subscribers or less totals
approximately 7,916. We note that the
Commission neither requests nor
collects information on whether cable

system operators are affiliated with
entities whose gross annual revenues
exceed $250 million. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

33. Cable and Other Subscription
Programming. The Census Bureau
defines this category as follows: “This
industry comprises establishments
primarily engaged in operating studios
and facilities for the broadcasting of
programs on a subscription or fee basis
* * *  These establishments produce
programming in their own facilities or
acquire programming from external
sources. The programming material is
usually delivered to a third party, such
as cable systems or direct-to-home
satellite systems, for transmission to
viewers.” The SBA has developed a
small business size standard for firms
within this category, which is all firms
with $15 million or less in annual
receipts. According to Census Bureau
data for 2002, there were 270 firms in
this category that operated for the entire
year. Of this total, 217 firms had annual
receipts of under $10 million and 13
firms had annual receipts of $10 million
to $24,999,999. Thus, under this
category and associated small business
size standard, the majority of firms can
be considered small.

34. Computer Terminal
Manufacturing. “Computer terminals
are input/output devices that connect
with a central computer for processing.”
The SBA has developed a small
business size standard for this category
of manufacturing; that size standard is
1,000 or fewer employees. According to
Census Bureau data, there were 71
establishments in this category that
operated with payroll during 2002, and
all of the establishments had
employment of under 1,000.
Consequently, we estimate that all of
these establishments are small entities.

35. Other Computer Peripheral
Equipment Manufacturing. Examples of
peripheral equipment in this category
include keyboards, mouse devices,
monitors, and scanners. The SBA has
developed a small business size
standard for this category of
manufacturing; that size standard is
1,000 or fewer employees. According to
Census Bureau data, there were 860
establishments in this category that
operated with payroll during 2002. Of
these, 851 had employment of under
1,000, and an additional five

establishments had employment of
1,000 to 2,499. Consequently, we
estimate that the majority of these
establishments are small entities.

36. Audio and Video Equipment
Manufacturing. These establishments
manufacture “electronic audio and
video equipment for home
entertainment, motor vehicle, public
address and musical instrument
amplifications.” The SBA has
developed a small business size
standard for this category of
manufacturing; that size standard is 750
or fewer employees. According to
Census Bureau data, there were 571
establishments in this category that
operated with payroll during 2002. Of
these, 560 had employment of under
500, and ten establishments had
employment of 500 to 999.
Consequently, we estimate that the
majority of these establishments are
small entities.

37. Description of Reporting,
Recordkeeping and Other Compliance
Requirements. The rules proposed in
the NPRM will not impose additional
reporting, recordkeeping, and
compliance requirements on cable
operators.

38. Steps Taken To Minimize
Significant Impact on Small Entities,
and Significant Alternatives Considered.
The RFA requires an agency to describe
any significant alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

39. As indicated above, the NPRM
seeks comment on elimination of the
basic service tier encryption prohibition
for all-digital cable systems. The
Commission considered leaving the
current rule in place. The Commission
tentatively concludes, however, that an
exemption of the rule for all-digital
cable systems could reduce the service
calls that a cable operator must perform,
and therefore the Commission believes
that this proposed rule change will
reduce burdens on small entities.

40. We welcome comments that
suggest modifications of any proposal if
based on evidence of potential
differential impact on smaller entities.
In addition, the Regulatory Flexibility
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Act requires agencies to seek comment
on possible small entity-related
alternatives, as noted above. We
therefore seek comment on alternatives
to the proposed rules that would assist
small entities while ensuring improved
customer support by cable operators for
digital cable products purchased at
retail.

41. Federal Rules Which Duplicate,
Overlap, or Conflict with the
Commission’s Proposals. None.

List of Subjects in 47 CFR Part 76

Administrative practice and
procedure, Cable television, Equal
employment opportunity, Political
candidates, Reporting and
recordkeeping requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 76 as follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 302a, 303, 303a, 307, 308, 309, 312,
315, 317, 325, 339, 340, 341, 503, 521, 522,
531, 532, 534, 535, 536, 537, 543, 544, 544a,
545, 548, 549, 552, 554, 556, 558, 560, 561,
571,572, 573.

2. Section 76.630 is amended by
revising paragraph (a) and Note 1 and 2
to read as follows:

§76.630 Compatibility with consumer
electronics equipment.

(a) Cable system operators shall not
scramble or otherwise encrypt signals
carried on the basic service tier.

(1) This prohibition shall not apply in
systems in which:

(i) No television signals are provided
using the NTSC system; and

(ii) The cable operator offers to its
existing basic service tier subscribers
(who do not use a set-top box or
CableCARD at the time of encryption)
the equipment necessary to descramble
or decrypt the basic service tier signals
(the subscriber’s choice of a set-top box
or CableCARD) on up to two separate
television sets without charge for two
years from the date of encryption; and

(iii) The cable operator offers to its
existing digital subscribers who have an
additional television set currently
receiving basic-only service without a
set-top box, the equipment necessary to
descramble or decrypt the basic service

tier signals on one television set without
charge for one year from the date of
encryption; and

(iv) The cable operator offers to all
existing basic-only subscribers who
receive Medicaid the equipment
necessary to descramble or decrypt the
basic service tier signals on up to two
separate television sets without charge
for five years from the date of
encryption.

(2) Requests for waivers of this
prohibition must demonstrate either a
substantial problem with theft of basic
tier service or a strong need to scramble
basic signals for other reasons. As part
of this showing, cable operators are
required to notify subscribers by mail of
waiver requests. The notice to
subscribers must be mailed no later than
thirty calendar days from the date the
request for waiver was filed with the
Commission, and cable operators must
inform the Commission in writing, as
soon as possible, of that notification
date. The notification to subscribers
must state: On (date of waiver request
was filed with the Commission), (cable
operator’s name) filed with the Federal
Communications Commission a request
for waiver of the rule prohibiting
scrambling of channels on the basic tier
of service. 47 CFR 76.630(a). The
request for waiver states (a brief
summary of the waiver request). A copy
of the request for waiver shall be
available for public inspection at (the
address of the cable operator’s local
place of business).

(3) Individuals who wish to comment
on this request for waiver should mail
comments to the Federal
Communications Commission by no
later than 30 days from (the date the
notification was mailed to subscribers).
Those comments should be addressed to
the: Federal Communications
Commission, Media Bureau,
Washington, DC 20554, and should
include the name of the cable operator
to whom the comments are applicable.
Individuals should also send a copy of
their comments to (the cable operator at
its local place of business). Cable
operators may file comments in reply no
later than 7 days from the date

subscriber comments must be filed.
* * * * *

Note 1 to §76.630: 47 CFR 76.1621
contains certain requirements pertaining
to a cable operator’s offer to supply
subscribers with special equipment that
will enable the simultaneous reception
of multiple signals.

Note 2 to § 76.630: 47 CFR 76.1622
contains certain requirements pertaining
to the provision of a consumer

education program on compatibility
matters to subscribers.

* * * * *

[FR Doc. 201127743 Filed 10-26-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
RIN 0648—-AY56

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico;
Amendment 32

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: The Gulf of Mexico Fishery
Management Council (Council) has
submitted Amendment 32 to the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP)
for review, approval, and
implementation by NMFS. Amendment
32 proposes to implement a 10-year
rebuilding plan for gag; revise the
annual catch limits (ACLs) and
accountability measures (AMs) for gag,
red grouper, and shallow-water grouper
(SWG); revise recreational annual catch
targets (ACTs) for gag and red grouper;
implement a 4-month gag recreational
season; adjust the commercial quota for
gag and SWG for 2012 through 2015 and
subsequent fishing years; adjust multi-
use individual fishing quota (IFQ)
shares for gag and red grouper; and
implement a 22-inch (56-cm)
commercial minimum size limit for gag.
The intent of Amendment 32 is to end
overfishing of gag, allow the gag stock
to rebuild, and constrain the harvest of
red grouper consistent with the
requirements of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

DATES: Written comments must be
received on or before December 27,
2011.

ADDRESSES: You may submit comments
on the amendment identified by
“NOAA-NMFS-2011-0135" by any of
the following methods:

e Electronic submissions: Submit
electronic comments via the Federal e-
Rulemaking Portal: http://www.
regulations.gov. Follow the instructions
for submitting comments.
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e Mail: Peter Hood, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://www.
regulations.gov without change. All
Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

To submit comments through the
Federal e-Rulemaking Portal: http://
www.regulations.gov, click on “submit a
comment,” then enter “NOAA-NMFS—
2011-0135" in the keyword search and
click on “search.” To view posted
comments during the comment period,
enter “NOAA-NMFS-2011-0135" in
the keyword search and click on
“search.” NMFS will accept anonymous
comments (enter N/A in the required
field if you wish to remain anonymous).
You may submit attachments to
electronic comments in Microsoft Word,
Excel, WordPerfect, or Adobe PDF file
formats only.

Comments through means not
specified in this notice of availability
will not be accepted.

Electronic copies of Amendment 32
may be obtained from the Southeast
Regional Office Web Site at http://sero.
nmfs.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, Southeast Regional Office,
NMFS, telephone 727-824-5305; e-
mail: Peter.Hood@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Act requires each
Regional Fishery Management Council
to submit any fishery management plan
or amendment to NMFS for review and
approval, disapproval, or partial
approval. The Magnuson-Stevens Act
also requires that NMFS, upon receiving
a plan or amendment, publish an
announcement in the Federal Register
notifying the public that the plan or
amendment is available for review and
comment.

Background

The Magnuson-Stevens Act requires
NMFS and regional fishery management
councils to prevent overfishing and
achieve, on a continuing basis, the
optimum yield (OY) from federally
managed fish stocks. These mandates
are intended to ensure fishery resources
are managed for the greatest overall
benefit to the nation, particularly with
respect to providing food production
and recreational opportunities, and
protecting marine ecosystems. To

further this goal, the Magnuson-Stevens
Act requires fishery managers to specify
their strategy to rebuild overfished
stocks to a sustainable level within a
certain time frame, and to minimize
bycatch and bycatch mortality to the
extent practicable. The reauthorized
Magnuson-Stevens Act, as amended
through January 12, 2007, requires the
councils to establish ACLs for each
stock/stock complex and AMs to ensure
these ACLs are not exceeded.
Amendment 32 addresses these
requirements for gag, red grouper, and
the SWG complex.

Status of Stocks

Southeast Data, Assessment, and
Review (SEDAR) stock assessment
updates were conducted for gag and red
grouper in 2009. For gag, the assessment
indicated the gag stock was both
overfished and undergoing overfishing.
The Council was informed of this status
determination in August of 2009. Until
Amendment 32 could be completed, the
Council requested and NMFS
implemented a series of temporary rules
to control harvest. For 2011, the gag
commercial quota is 430,000 lb (195,045
kg) and the gag recreational season is
from September 16 through November
15 (76 FR 31874, June 2, 2011). This
most recent temporary rule became
effective June 1, 2011.

For red grouper, a 2009 SEDAR
assessment update indicated that
although the stock continues to be
neither overfished nor undergoing
overfishing, the stock has declined since
2005. After reviewing a rerun of the
assessment update completed in late
2010, the SSC recommended that the
overfishing limit for red grouper be set
at 8.10 million b (3.67 million kg) (the
equilibrium yield at Fusy (the fishing
mortality associated with harvesting the
maximum sustainable yield) and the
allowable biological catch (ABC) be set
at 7.93 million 1b (3.60 million kg) (the
equilibrium yield at Foy). For 2011, the
SSC recommended the harvest could be
increased to 6.88 million 1b (3.12
million kg). A 2011 regulatory
amendment is in the process of being
implemented to set total allowable catch
(TAC) at 6.88 million 1b (3.12 million
kg) for 2011, and increase the red
grouper TAC and commercial quota
annually through 2015. The proposed
rule to implement this regulatory
amendment published on September 21,
2011 (76 FR 58455) and the final rule is
currently being developed.

Actions Contained in Amendment 32

Gag Rebuilding Plan

The Council selected a 10-year
rebuilding plan in Amendment 32 for
gag. This is the maximum time frame
allowed under the requirements of the
Magnuson-Stevens Act. However,
because the Council intends to manage
the stock using the Foy yield stream
(based on protocols from Amendment
30B), the stock is projected to be rebuilt
in 7 years. Given management
uncertainties and uncertainties
regarding stock assessment projections
more than a few years in the future, a
10-year rebuilding plan would allow for
fluctuations in catches and provide
leeway to account for the needs of
fishing communities when setting catch
levels and management measures.

ACLs and ACTs

Based on the SSC’s recommendations
for ABCs for gag and red grouper,
Amendment 32 would establish sector-
specific ACLs and ACTs for each
species based on the allocation ratios
assigned for the commercial and
recreational sectors. The allocation of
gag between the commercial and
recreational sectors is 39 percent and 61
percent, respectively. Amendment 32
would implement sector-specific ACLs,
which when combined would equal to
the SSCs recommended ABCs. The
sector-specific ACTs for gag are based
on the Foy yield stream which provides
lower annual yields than the Frepuila
yields used to determine the ABC and
resulting sector ALCs. This results in
sector-specific ACTs less than the ACLs,
and helps ensure the sector-specific
ACLs are not exceeded. Recreational
landings would be evaluated relative to
the ACL based on a moving multi-year
average of landings, as described in the
FMP. Commercial ACTs are similarly
reduced from the commercial ACL
because the management strategy
follows Fovy yield streams. However,
due to the limited amount of gag IFQ
allocation available for harvest in the
initial years of the gag rebuilding plan,
gag bycatch and discards from
fishermen targeting red grouper or other
fish may be higher than assumed in the
assessment projections. Therefore, the
Council determined the commercial gag
quota should be reduced from the ACT
by 14 percent to account for additional
dead discards not accounted for in the
assessment analyses.

For red grouper, sector-specific ACLs
are based on the current 76 percent
commercial and 24 percent recreational
allocation ratio. The commercial quota
(ACT) is being established through a
separate rulemaking, the 2011 red
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grouper regulatory amendment, which
is expected to be effective prior to the
implementation of Amendment 32.
Amendment 32 would adjust the
recreational ACL and ACT in a method
similar to the one used for gag.
Recreational landings would be
evaluated relative to the ACL based on

a moving multi-year average of landings,
as described in the FMP.

Because the commercial SWG ACL is
the sum of the commercial gag and red
grouper ACLs, Amendment 32 would
adjust the commercial SWG ACL.
Similarly, reductions in the gag quota
correspond to reductions in the SWG
quota. Therefore, Amendment 32 would
adjust the commercial SWG quota.

AMs

Amendment 32 proposes to modify
the AMs for gag, red grouper, and SWG.
AMs are intended to prevent ACLs from
being exceeded or mitigate future
harvests after ACLs have been exceeded.
For the commercial sector, the current
AMs were implemented through
Amendment 30B to the FMP (74 FR
17603, April 16, 2009), before red
grouper, gag and SWG were managed
under an IFQ program. Therefore, the
current AMs would be triggered if the
sector exceeds the respective species’
quota. However, the IFQ program Gulf
groupers and tilefishes acts as an AM
because the overall quota is divided
among shareholders and the program
includes controls that do not allow
shareholders to exceed their individual
allocation of the quota. To reduce
redundancy in the commercial AMs,
Amendment 32 proposes to eliminate
the quota-based AM in favor of the
existing IFQQ program.

Current recreational AMs for gag and
red grouper include restricting future
increases in harvest and shortened
subsequent seasons, should an ACL be
exceeded. However, AMs have no
provisions for handling overages or in-
season adjustments as authorized under
the National Standard 1 guidelines (74
FR 3178, January 16, 2009). Amendment
32 proposes to add an overage
adjustment and in-season recreational
AMs for gag and red grouper. Should
gag or red grouper be in a rebuilding
plan and the sector ACL is exceeded,
the overage adjustment would be equal
to the full amount of the overage, unless
the best scientific information available
shows that a greater, lesser, or no
overage adjustment is needed to
mitigate the effects of the overage. In
addition, Amendment 32 proposes that
if gag or red grouper landings are
projected to exceed the ACL, as
estimated by the Southeast Fisheries
Science Center (SEFSC), without regard

to overfished status, the AA would file
a notification closing the recreational
harvest for the species projected to
reach its ACL for the rest of the fishing
year on the date the ACL is projected to
be harvested.

In addition to these AMs, Amendment
32 proposes an AM for recreational red
grouper that incorporates an adaptive
management approach should the
recreational sector exceed its ACL. The
Council has submitted a red grouper
regulatory amendment for Secretarial
approval, and NMFS has published a
proposed rule (September 21, 2011, 76
FR 58455) that includes a red grouper
bag limit increase from two to four fish,
within the four-fish aggregate grouper
bag limit. The adaptive management
AM proposed in Amendment 32 would
reduce the bag limit from four fish to
three fish if, at the end of any season,
it is determined that the recreational
sector has exceeded the recreational red
grouper ACL. The bag limit would be
reduced from three fish to two fish if, at
the end of any subsequent season, it is
determined that the recreational sector
has exceeded its ACL again. The
minimum bag limit for red grouper
would remain at two fish, regardless if
the recreational sector exceeded the
ACL in subsequent fishing years.

Other Commercial Management
Measures

To allow for flexibility and to account
for varying gag to red grouper quota
ratios across the Gulf in the commercial
grouper-tilefish IFQ program, at the
beginning of each fishing year a
percentage of the gag and red grouper
allocation is designated as multi-use
allocation, valid for harvesting either
gag or red grouper. Currently, 4 percent
of the red grouper allocation and 8
percent of the gag allocation are
designated as multi-use allocation.
However, under the red grouper and gag
ACLs proposed in Amendment 32, the
current multi-use allocations could
result in commercial harvest of red
grouper or gag exceeding its sector ACL.
To prevent this from occurring,
Amendment 32 proposes that if a stock
is not under a rebuilding plan, the
respective multi-use allocation would
be based on the difference between the
ACL and the ACT. If a stock is under a
rebuilding plan, as with gag, then no
multi-use allocation would be set aside.
Therefore, red grouper multi-use
allocation would be set to zero if gag is
under a rebuilding plan. The equations
used to determine multi-use allocation
for gag and red grouper are as follows:

Gag Multi-use (in percent) = 100*[Red
Grouper ACL—Red Grouper
Allocation]/Gag Allocation.

Red Grouper Multi-use (in percent) =
100*[Gag ACL—Gag Allocation]/
Red Grouper Allocation.

National Standard 9 dictates bycatch
and the mortality of unavoidable
bycatch should be minimized to the
extent practicable. Because the
commercial sector fishes in deeper
waters on average than the recreational
sector, it has a higher discard mortality
rate. One possible way to reduce gag
regulatory dead discards is to reduce the
commercial minimum size limit so that
gag that would have been discarded can
be retained. To reduce gag discards,
Amendment 32 would reduce the
minimum size limit of gag from 24
inches (61 cm) to 22 inches (56 cm) TL.
This change could reduce discards by
approximately 30 percent, and would
have the advantage of simplifying
enforcement by having a single gag size
limit for both sectors.

Other Recreational Management
Measures

In selecting a recreational
management strategy, the Council
favored achieving the longest
practicable fishing season for gag, while
maintaining the current size and bag
limits and constraining harvest to the
ACT. Therefore, Amendment 32
proposes to set the gag fishing season
from June 1 through October 31. The
current two-gag bag limit within the
four-fish grouper aggregate bag limit and
22-inch (56-cm) TL minimum size limit
will remain unchanged.

Proposed Rule for Amendment 32

A proposed rule that would
implement Amendment 32 has been
drafted. In accordance with the
Magnuson-Stevens Act, NMFS is
evaluating Amendment 32 to determine
whether it is consistent with the FMP,
the Magnuson-Stevens Act, and other
applicable law. If the determination is
affirmative, NMFS will publish the
proposed rule in the Federal Register
for public review and comment.

Consideration of Public Comments

The Council submitted Amendment
32 for Secretarial review, approval, and
implementation. NMFS’ decision to
approve, partially approve, or
disapprove Amendment 32 will be
based, in part, on consideration of
comments, recommendations, and
information received during the
comment period on this notice of
availability.

Public comments received by 5 p.m.
eastern time, on December 27, 2011,
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will be considered by NMFS in the
approval/disapproval decision regarding
Amendment 32.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 24, 2011.
Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-27853 Filed 10-26-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 100120037—-1626-01]
RIN 0648-AY55

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic;
Amendments to the Queen Conch and
Reef Fish Fishery Management Plans
of Puerto Rico and the U.S. Virgin
Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to implement
Amendment 2 to the Fishery
Management Plan for Queen Conch
Resources of Puerto Rico and the U.S.
Virgin Islands and Amendment 5 to the
Fishery Management Plan for the Reef
Fish Fishery of Puerto Rico and the U.S.
Virgin Islands (Amendments 2 and 5),
prepared by the Caribbean Fishery
Management Council (Council). This
proposed rule would: establish annual
catch limits (ACLs) and accountability
measures (AMs) for queen conch and for
all reef fish units or complexes that are
classified as undergoing overfishing or
that contain sub-units which are
classified as undergoing overfishing
(i.e., snapper, grouper and parrotfish);
allocate ACLs among island
management areas and, in Puerto Rico
only, among commercial and
recreational sectors; revise the
composition of the snapper and grouper
complexes; prohibit fishing for and
possession of three parrotfish species;
establish recreational bag limits for
snappers, groupers, and parrotfishes;
and establish framework procedures for
queen conch and reef fish species.
Amendments 2 and 5 would also revise
management reference points and status
determination criteria for queen conch,
snappers, groupers, and parrotfishes.

The intended effect of the rule is to
prevent overfishing of queen conch and
reef fish species while maintaining
catch levels consistent with achieving
optimum yield (OY).

DATES: Written comments must be
received on or before November 18,
2011.

ADDRESSES: You may submit comments
on the proposed rule identified by
“NOAA-NMFS-2010-0028,” by any of
the following methods:

o Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Bill Arnold, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

To submit comments through the
Federal e-Rulemaking Portal: http://
www.regulations.gov, click on “submit a
comment,” then enter “NOAA-NMFS—
2010-0028" in the keyword search and
click on ““search.” To view posted
comments during the comment period,
enter “NOAA-NMFS-2010-0028" in
the keyword search and click on
“search.” NMFS will accept anonymous
comments (enter N/A in the required
fields if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Comments received through means
not specified in this rule will not be
considered.

Electronic copies of Amendments 2
and 5, which include an Environmental
Impact Statement (EIS), an initial
regulatory flexibility analysis (IRFA), a
regulatory impact review, and a fishery
impact statement may be obtained from
the Southeast Regional Office Web site
at http://sero.nmfs.noaa.gov/sf/sf.htm.
FOR FURTHER INFORMATION CONTACT: Bill
Arnold, Southeast Regional Office,
NMEFS, telephone: 727-824-5305, e-
mail: Bill. Arnold@noaa.gov.
SUPPLEMENTARY INFORMATION: In the
exclusive economic zone (EEZ) of the
U.S. Caribbean, the queen conch fishery
is managed under the Fishery
Management Plan (FMP) for Queen
Conch Resources of Puerto Rico and the

U.S. Virgin Islands (USVI), and the reef
fish fishery is managed under the Reef
Fish Fishery Management Plan of Puerto
Rico and the USVI. These FMPs were
prepared by the Council and are
implemented through regulations at 50
CFR part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

Background

The 2006 reauthorization of the
Magnuson-Stevens Act requires that, in
2010, FMPs for the fisheries determined
by the Secretary of Commerce to be
subject to overfishing establish a
mechanism of specifying ACLs at a level
that prevents overfishing and helps
achieve OY within a fishery.
Additionally, FMPs must specify
accountability measures to ensure ACLs
are not exceeded or mitigate if they are
exceeded.

NMFS’ 2011 Report on the Status of
U.S. Fisheries classifies Caribbean
queen conch, Grouper Units 1 and 4,
Snapper Unit 1, and parrotfishes as
undergoing overfishing.

Provisions Contained in This Proposed
Rule

Amend the Composition of Stock
Complexes

The snapper and grouper complexes
included within the Reef Fish FMP for
the U.S. Caribbean are currently
composed of four grouper units and four
snapper units. Unit composition
presently excludes several species of
commonly harvested fish and also fails
to aggregate species in an ecologically
consistent manner.

The black grouper (Mycteroperca
bonaci) is not included in any of the
units although this species is frequently
caught by recreational anglers. This rule
would add black grouper to Grouper
Unit 4 along with other members of that
unit with common habitat and depth
preferences. Both misty (Epinephelus
mystacinus) and yellowedge (E.
flavolimbatus) grouper are presently
included in Grouper Unit 4, but these
two species are found at water depths
much greater than are the other
members of Grouper Unit 4. Therefore,
the Council and NMFS propose to create
a new Grouper Unit 5 that would
contain both misty and yellowedge
grouper. Finally, the creole-fish
(Paranthias furcifer) is proposed to be
removed from the FMP. An adjusted
average of about 15 1b (6.8 kg) of creole-
fish was reported to have been landed
by the commercial sector between 1983
and 2007, and no recreational landings
have been reported between 2000 and
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2007. The Council determined that this
species was not in need of Federal
conservation and management.

The cardinal snapper (Pristipomoides
macropthalmus) is commonly caught by
commercial fishers but is not currently
included in any snapper unit. This rule
would add cardinal snapper to Snapper
Unit 2 because of similarities with the
queen snapper (Etelis oculatus) in
landings records and depth distribution.
In contrast, the wenchman (P.
aquilonaris) presently is included as a
member of Snapper Unit 2 but clusters
most closely with members of Snapper
Unit 1 (silk (Lutjanus vivanus), black
(Apsilus dentatus), blackfin (L.
buccanella), and vermilion
(Rhomboplites aurorubens)), based
upon depth and habitat preferences, and
is therefore proposed to be moved into
that unit.

Revise Management Reference Points

The Magnuson-Stevens Act requires
that FMPs specify a number of reference
points for managed fish stocks,
including maximum sustainable yield
(MSY), QY, and stock status
determination criteria that can be used
to determine overfished and overfishing
thresholds. These reference points are
intended to provide the means to
measure the status and performance of
fisheries relative to established goals
and are used to establish ACLs.

Proxies have been established for
these reference points because available
data in the U.S. Caribbean are not
sufficient to support direct estimation of
these parameters. The FMP
Amendments would revise three of
those proxies. First, it would use
average catch as a proxy for MSY for all
units or complexes except queen conch
and parrotfish. The time period during
which average catch is calculated for
those species is 1999-2005 for the
commercial sectors of Puerto Rico and
St. Croix, 2000—2005 for the recreational
sector of Puerto Rico, and 2000-2005 for
the commercial sector of St. Thomas/St.
John. These year sequences represent
the longest time series of catch data
prior to the Comprehensive Sustainable
Fisheries Act Amendment (which
included provisions that may have
substantially altered catch patterns) that
the Council considers to be consistently
reliable across all U.S. Caribbean
islands. The MSY proxy of queen conch
and parrotfish would be set equal to the
fishing level recommendation specified
by the Council’s SSC (i.e. the allowable
biological catch (ABC)) for those
species. Second, the Amendments
would define the overfishing threshold
of all species as the overfishing limit
(OFL), which would equal the MSY

proxy. Third, for most units or
complexes, OY is proposed to equal the
MSY proxy multiplied by a proposed
reduction factor of 0.85 to account for
uncertainty in the scientific and
management process. The OY of queen
conch would not be reduced below the
MSY proxy. For Nassau grouper, goliath
grouper, rainbow parrotfish, blue
parrotfish, and midnight parrotfish, the
rule would set the OY equal to zero.

Island Specific Management

This rule also would establish island-
specific management to enable
application of AMs in response to
harvesting activities on a single island
(Puerto Rico, St. Croix) or island group
(St. Thomas/St. John) without
necessarily affecting fishing activities on
the other islands or island groups. For
example, if the ACL for the grouper
complex is divided among Puerto Rico,
St. Croix and St. Thomas/St. John and
the St. Croix fishery exceeds its grouper
ACL, then an AM can be applied in the
Federal waters surrounding St. Croix
without necessarily affecting the harvest
of groupers in Federal waters
surrounding Puerto Rico or St. Thomas/
St. John. This rule would establish
geographic boundaries between islands/
island groups based upon an equidistant
approach that uses a mid-point to divide
the exclusive economic zone (EEZ)
among islands. The three island
management areas include: Puerto Rico,
St. Croix, and St. Thomas/St. John.

Establish Annual Catch Limits and
Accountability Measures

This rule would establish ACLs and
AMs for queen conch and for all
snapper, grouper, and parrotfish units or
complexes in the Caribbean Reef Fish
FMP. Each ACL would be sub-divided
among the three islands/island groups.
Separate sector ACLs (commercial and
recreational) would be established for
the Puerto Rico management area where
landings data are available for both the
commercial and recreational sectors. For
the other island management areas (St.
Croix and St. Thomas/St. John), only
commercial data are available; therefore,
ACLs would be established for the St.
Croix and St. Thomas/St. John
management areas based on commercial
landings data only. Commercial data
used to monitor those ACLs would be
derived from trip ticket reports collected
from territorial governments and
recreational data used to monitor the
Puerto Rico recreational ACLs would be
derived from the Marine Recreational
Fisheries Statistics Survey or Marine
Recreational Information Program
(MRIP). U.S. Caribbean landings data
generally do not provide useful

information at the species level. The
only exception to this situation is
snapper data in Puerto Rico, where
approximately 95 percent of all fish are
reported to the species level. In the
USVI, all snapper, grouper, and
parrotfish landings are reported only to
the complex level. Even in Puerto Rico,
approximately 99 percent of parrotfish
are reported only to the complex level
and roughly 65 percent of grouper are
reported only to the complex level.
Thus, this rule would set unit-specific
ACLs only for snapper units in Puerto
Rico. For all other species in each island
management area, aggregate ACLs
would be established at the complex
level.

The ACLs proposed for these units or
complexes are derived from the OFL
(MSY proxy) (or SSC-recommended
ABC) and most are reduced by 15
percent to buffer against scientific and
management uncertainty, reducing the
probability that overfishing will occur.
The portion of the parrotfish ACL
allocated to St. Croix is reduced by an
additional 5.8822 percent to further
reduce the impacts of parrotfish harvest
on Acropora species in St. Croix waters,
where parrotfish harvest is particularly
intense. The rule would specify an ACL
of zero for Nassau grouper, goliath
grouper, rainbow parrotfish, blue
parrotfish, and midnight parrotfish. The
rule would establish an ACL equal to
the ABC recommended by the SSC for
queen conch, which is far below average
landings.

The AMs for queen conch are
described in the 2010 regulatory
amendment (final rule published on
May 26, 2011, 76 FR 30554) to the FMP
for Queen Conch Resources of Puerto
Rico and the USVI, and state that when
the USVI closes its territorial waters off
St. Croix to the harvest and possession
of queen conch, NMFS will
concurrently close the EEZ in the area
of Lang Bank until the start of the next
territorial fishing season. For Puerto
Rico and St. Thomas/St. John, the
applicable ACL would be set at zero and
so harvest would be prohibited in the
EEZ for those areas.

The AMs proposed in this rule are
designed to prevent fishermen from
exceeding the snapper, grouper, and
parrotfish ACLs. For AMs, two
components are considered, the first
identifies the conditions under which
AMs would be triggered and the second
describes the action(s) that would occur
if AMs are triggered. This rule triggers
AMs if NMFS’ SEFSC determines that
an ACL has been exceeded based on a
moving multi-year average of landings
as described in the FMP. Both
commercial and recreational landings of
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a species, unit, or complex vary
substantially from year to year; applying
a multi-year average is intended to
address that variability. The rule would
reduce the length of the fishing season
for the affected species, unit or complex
the year following any year it is
determined that the ACL was exceeded
by the amount needed to prevent such
an overage from occurring again. The
AM is triggered unless NMFS’ SEFSC,
in consultation with the Council and its
SSC, determines the overage occurred
because data collection and monitoring
improved, rather than because catches
actually increased. In such
circumstances NMFS and the Council
would review the relevant information
and take further action as appropriate.

General Management Measures
Parrotfish are considered to perform

an important ecological function on U.S.

Caribbean coral reefs, grazing algae,
which competes for space with a variety
of coral species. These species include
Acropora palmata and A. cervicornis,
both of which are listed as threatened
under the Endangered Species Act.
Critical habitat has been designated for
these coral species, and the essential
feature of the critical habitat is available
substrate free of macroalgae at certain
depths. Parrotfish are also considered a
cultural component of the U.S.
Caribbean diet in some areas, especially
in St. Croix. This rule would prohibit
the harvest of the three largest species
of parrotfish that occur on Caribbean
coral reefs blue (Scarus coeruleus),
midnight (S. coelestinus), and rainbow
(S. guacamaia) parrotfish. These species
tend to grow slowly and have relatively
long timeframes for population
replenishment relative to other
parrotfish species, making them
particularly susceptible to overharvest.

Additionally, this rule would
establish an aggregate bag limit for the
recreational harvest of snapper, grouper
and parrotfish. The daily recreational
bag limit for snapper, grouper, and
parrotfish combined is proposed to be
five fish per person per day, with no
more than two parrotfish per person
within the aggregate. This rule also
would establish a vessel limit on
snapper, grouper, and parrotfish of 15
fish per day, including no more than 6
parrotfish per vessel per day.

Framework Measures

This rule would establish framework
measures for both the reef fish and
queen conch FMPs. Management
measures proposed to be adjusted
through framework amendments
include but are not limited to quotas,
closures, trip limits, bag limits, size

limits, gear restrictions, fishing years,
and reference points. The purpose of
these framework measures is to allow
the Council to more expeditiously
adjust management in response to
changing fishery conditions.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with Amendment 2 to the Queen Conch
FMP and Amendment 5 to the Reef Fish
FMP, other provisions of the Magnuson-
Stevens Act, and other applicable law,
subject to further consideration after
public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.
However, ACLs are a controversial issue
in the U.S. Caribbean, which is a region
with populations characterized by large
percents of racial/ethnic minorities,
high poverty rates, and low median
household incomes. Moreover,
commercial fishermen of St. Croix and
St. Thomas/St. John would experience a
substantially greater adverse economic
impact relative to their counterparts in
Puerto Rico.

NMFS prepared an IRFA, as required
by section 603 of the Regulatory
Flexibility Act (RFA), for this proposed
rule. The IRFA describes the economic
impact that this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, the objectives of, and
legal basis for this action are contained
at the beginning of this section in the
preamble and in the SUMMARY section of
the preamble. A copy of the full analysis
is available from the Council (see
ADDRESSES). A summary of the IRFA
follows.

The proposed rule, which consists of
several actions, would: Prohibit fishing
for and possession of three species of
parrotfish; establish recreational bag
limits for parrotfish, snapper and
grouper; specify ACLs and AMs for
Caribbean queen conch, parrotfish,
snapper and grouper; and establish
framework measures to facilitate
regulatory modifications. The
establishment of ACLs is based on the
revised management reference points
and status determination criteria for
Caribbean queen conch, snapper,
grouper, and parrotfish that are
contained in the FMP Amendment.

The Magnuson-Stevens Act provides
the statutory basis for the proposed rule.

While existing Federal regulations
that NMFS enforces presently impose
seasonal or year-round prohibitions on
fishing for snapper, grouper, parrotfish

and queen conch in Federal waters of
the U.S. Caribbean, no duplicative,
overlapping, or conflicting Federal rules
to these proposed rules have been
identified. The proposed rule would not
alter existing reporting or record-
keeping requirements; however, it
would prohibit fishing for and
possession of blue, midnight and
rainbow parrotfish in the EEZ; establish
recreational bag limits for parrotfish,
snapper and grouper; and provide
NMFS the authority to restrict harvest in
areas of the EEZ where annual or
average annual landings of a stock,
complex or unit exceed the ACL. The
AMs may constitute a new compliance
requirement and are analyzed later in
the IRFA.

A business is classified as a small
business for the purposes of the RFA if
it is independently owned and operated,
is not dominant in its field of operation
(including its affiliates), and has
combined annual receipts or number of
employees not in excess of the Small
Business Administration’s (SBA’s) size
standards. This proposed rule is
expected to directly affect businesses
that harvest parrotfish, snapper, grouper
and queen conch from Federal waters
off Puerto Rico and the USVI. These
businesses are in the Finfish Fishing
(NAICS 114111), Shellfish Fishing
(NAICS 114112) and Charter Fishing
Industries (NAICS 487210). The Finfish
and Shellfish Fishing Industries have an
SBA size standard of $4.0 million in
annual receipts, and the Charter Fishing
Industry’s size standard is $7.0 million
in annual receipts. The IRFA assumes
all commercial (finfish and shellfish)
and charter fishing businesses that
operate in the U.S. Caribbean have
annual receipts less than these size
standards, and therefore are small
businesses.

In 2008, there were 868 active
commercial fishermen in Puerto Rico;
74 percent of these fishermen were
captains and the remaining 26 percent
were crew members. The IRFA assumes
each captain represents a small business
in the Finfish Fishing Industry and each
member of the crew an employee of one
of those businesses. Therefore, it is
concluded that there are 638 small
businesses in the Finfish Fishing
Industry in Puerto Rico, and potentially
all of these businesses could be directly
affected by the proposed rule. In 2008,
there were 223 licensed commercial
fishermen in St. Croix and 160 in St.
Thomas/St. John. There is a moratorium
on the number of USVI commercial
fishing licenses, so the IRFA assumes
the 223 commercial fishermen in St.
Croix and 160 commercial fishermen in
St. Thomas/St. John represent 383 small
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businesses in the Finfish Fishing
Industry in the USVI that could be
directly affected by the proposed rule.

Current regulations prohibit fishing
for or transportation of queen conch in
the EEZ off Puerto Rico and St. Thomas/
St. John, and the proposed rule would
not end that prohibition. Hence, the
proposed rule would not apply to small
businesses in the Shellfish Fishing
Industry in Puerto Rico and St. Thomas/
St. John. Thirty-nine percent of St.
Croix’s licensed commercial fishermen
in 2003 reported that they targeted
conch. Thus, it is assumed that 39
percent of St. Croix’s 223 commercial
fishermen represent 87 small businesses
in the Shellfish Fishing Industry that
harvest queen conch and could be
directly affected by the proposed rule.

There are an estimated 9 small
businesses in the Charter Fishing
Industry in Puerto Rico, 12 such
businesses in St. Thomas/St. John and 1
in St. Croix. The proposed rule would
apply to all of these small businesses.

The proposed rule would apply to all
small businesses in Puerto Rico, St.
Croix and St. Thomas/St. John within
the Finfish Fishing and Charter Fishing
Industries. Moreover, it would apply to
all of the small businesses in St. Croix
in the Shellfish Fishing Industry.
Therefore, the proposed rule applies to
a substantial number of small entities in
the U.S. Caribbean in these industries.

Charter fishing operations in Puerto
Rico and the USVI target pelagic species
and tend not to target snapper, grouper,
parrotfish or queen conch in Federal
waters. Consequently, NMFS expects
that small businesses in the Charter
Fishing Industry in Puerto Rico, St.
Croix or St. Thomas/St. John would
experience little to no adverse economic
impact because of the proposed rule.

The proposed St. Croix Queen Conch
ACL is consistent with the USVI
Department of Planning and Natural
Resources’ (DPNR’s) annual quota of
50,000 1b (22,680 kg) of queen conch in
St. Croix. Once the DPNR has
determined that the quota is met, the
queen conch fishery in both territorial
and Federal waters is closed and no
landings of queen conch in St. Croix are
permitted for the remainder of the
fishing season. The matching of the
proposed St. Croix Queen Conch ACL
with the already established annual
quota in St. Croix should result in no
adverse economic impact on small
businesses of St. Croix in the Shellfish
Fishing Industry.

The proposed ban on fishing for and
possession of blue, midnight and
rainbow parrotfish in the EEZ is not
expected to have an adverse economic
impact on small businesses in the

Finfish Fishing Industry in Puerto Rico
because these species are harvested in
territorial, not Federal, waters.
Commercial landings of these species in
the USVI are unknown, and,
consequently, any adverse economic
impacts of the prohibition on
commercial fishing operations are
unknown. One way for these small
businesses in St. Croix and St. Thomas/
St. John to mitigate loss of landings and
associated revenues of these species of
parrotfish would be to increase landings
of other parrotfish or non-parrotfish
species taken in the EEZ; however, the
ability to increase landings of other
parrotfish or snapper and grouper
would be limited or could be eliminated
by the proposed ACLs and AMs. USVI
small businesses could also mitigate
adverse impacts by increasing harvest in
territorial waters. However, the ability
of small businesses in Puerto Rico and
the USVI to mitigate losses by
increasing effort in territorial waters
would be eliminated if Puerto Rico and
the USVI were to implement compatible
regulations.

A comparison of the proposed Puerto
Rico commercial ACLs for Snapper
Units 1 through 4, Grouper, and
Parrotfish to average annual commercial
landings from 2006 to 2007 suggests the
proposed commercial ACLs for Snapper
Units 1, 3 and 4, Grouper, and Parrotfish
would not require reductions in the
lengths of the Federal commercial
fishing seasons for these complexes and
units in the Puerto Rico EEZ. Therefore,
there would be no adverse economic
impact on small businesses in Puerto
Rico that harvest these species.

The proposed Puerto Rico commercial
Snapper Unit 2 ACL is less than the
expected average annual landings of
Snapper Unit 2 from 2010 and
thereafter, which suggests there would
be an overage of Snapper Unit 2
landings beginning in 2010 that would
require a shortened Federal fishing
season in the Puerto Rico EEZ in a
subsequent year by 1.2 days. Puerto
Rico’s commercial fishermen could
mitigate the shortened Snapper Unit 2
fishing season in the Puerto Rico EEZ by
targeting other snapper and non-snapper
species during the time that the Federal
Snapper Unit 2 fishing season is closed,
or they could move into territorial
waters to harvest Snapper Unit 2 species
during the time the Federal season is
closed. Approximately 95 percent of
fishable area off Puerto Rico is in
territorial waters. If a shortened Federal
fishing season is no more than 10
percent effective in reducing the overage
as a result of shifting effort into
territorial waters, the total loss of ex-
vessel revenue from Snapper Unit 2

landings would be no more than
approximately $104,812 over a 10-year
period. The average 10-year loss per
small business in the Finfish Fishing
Industry in Puerto Rico would be
approximately $163.

This proposed rule is expected to
have a greater adverse economic impact
on small businesses in the Finfish
Fishing Industry in St. Croix and St.
Thomas/St. John. St. Croix small
businesses would incur from 73 to 76
percent of the total cost, and St.
Thomas/St. John small businesses
would incur from 23 to 26 percent of the
total cost, while Puerto Rico’s small
businesses would incur approximately 1
percent of the total cost.

The percent of fishable area in the
USVT’s territorial waters is significantly
less than the percent of fishable area in
Puerto Rico’s territorial waters. Thirty-
eight percent of fishable area off the
USVI lies within the U.S. Caribbean
EEZ, and a larger share of landings in St.
Croix and St. Thomas/St. John derive
from fishing in the EEZ than in Puerto
Rico. Hence, it is more difficult for USVI
fishermen to substitute fishing in
territorial waters for fishing in Federal
waters.

The estimates of the adverse
economic impacts of the proposed rule
on small businesses in the Finfish
Industry in St. Croix and St. Thomas/St.
John include uncertainty regarding the
ability of the proposed AMs to reduce
the overage of landings depending on
whether, and to what extent, fishing
effort shifts into territorial waters. Three
scenarios are assumed to incorporate
that uncertainty. The first assumes the
proposed AMs reduce the overage of
landings by 30 percent, the second, by
50 percent, and the third, by 80 percent.
The total adverse economic impact on
St. Croix’s 223 small businesses would
be losses of ex-vessel revenue ranging
from approximately $5.12 million to
$7.68 million over the 10-year period
from 2011 to 2020, and the adverse
economic impact on St. Thomas/St.
John’s 160 small businesses would be
losses of ex-vessel revenue ranging from
approximately $1.81 million to $2.30
million over the same period. The
average total cost per small business in
St. Croix would range from $22,959 to
$34,437, and the average total cost per
small business in St. Thomas/St. John
would range from $11,304 to $14,359
over that period.

Among the considered but rejected
significant alternatives for Action 5A,
which addresses the triggering of AMs,
were Alternatives 2A and 3A, which
would use a single year’s landings to
trigger the AMs. Also considered but
rejected were Alternatives 2B and 3B
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that would use a single year’s landings
in 2010 and then use a 2-year annual
average starting in 2011 and continue it
thereafter to trigger the AMs. Preferred
Alternative 3C and Alternative 2C
would use a 3-year average starting in
2012 and continue it thereafter. The
adverse economic impact of Preferred
Alternative 3C is less than the adverse
economic impacts of rejected
Alternatives 2B, 3B, 2A and 3A because
it would likely result in fewer shortened
fishing seasons as a result of triggering
AMs.

Alternative 3 of Action 5b, which
addresses the application of AMs, was
considered but rejected because it
would require a larger reduction in the
Federal fishing season than Preferred
Alternative 2, which would increase the
adverse economic impact.

Considered but rejected significant
alternatives would have established
reduced ACLs with respect to the
selected ACL alternative. Preferred
Alternative 2d would have a smaller
adverse economic impact than
considered but rejected Alternatives 2e
and 2f because the latter would set
smaller ACLs. Rejected Alternative 2c
would have a smaller adverse economic
impact than Preferred Alternative 2d;
however, Alternative 2c does not allow
for uncertainty and could yield lower
long-run benefits to small businesses.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: October 19, 2011.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1In §622.32, paragraph (b)(1)(v) is
added to read as follows:

§622.32 Prohibited and limited-harvest
species.

(b) * ok %

(1) I

(v) No person may fish for or possess
midnight parrotfish, blue parrotfish, or
rainbow parrotfish in or from the
Caribbean EEZ. Such fish caught in the

Caribbean EEZ must be released with a
minimum of harm.
* * * * *

3.In §622.33, paragraph (d)(1) is
revised to read as follows:

§622.33 Caribbean EEZ seasonal and/or
area closures.
* * * * *

(d) * % %

(1) Pursuant to the procedures and
criteria established in the FMP for
Queen Conch Resources in Puerto Rico
and the U.S. Virgin Islands, when the
ACL, as specified in § 622.49(c)(2)(i)(A),
is reached or projected to be reached,
the Regional Administrator will close
the Caribbean EEZ to the harvest and
possession of queen conch, in the area
east of 64°34” W. longitude which
includes Lang Bank, east of St. Croix,
U.S. Virgin Islands, by filing a
notification of closure with the Office of
the Federal Register.

4.In § 622.39, paragraph (g) is added
to read as follows:

§622.39 Bag and possession limits.

(g) Caribbean reef fish—(1)
Applicability. Paragraph (a)(1) of this
section notwithstanding, the bag limits
of paragraph (g)(2) of this section do not
apply to a person who has a valid
commercial fishing license issued by
Puerto Rico or the U.S. Virgin Islands.

(2) Bag limits. Groupers, snappers,
and parrotfishes combined—5 per
person per day or, if 3 or more persons
are aboard, 15 per vessel per day; but
not to exceed 2 parrotfish per person per
day or 6 parrotfish per vessel per day.

5.In §622.48, paragraph (b) is revised
and paragraph (m) is added to read as
follows:

§622.48 Adjustment of management
measures.
* * * * *

(b) Caribbean reef fish. Fishery
management units (FMUs), quotas, trip
limits, bag limits, size limits, closed
seasons or areas, gear restrictions,
fishing years, MSY, OY, TAC, maximum
fishing mortality threshold (MFMT),
minimum stock size threshold (MSST),
overfishing limit (OFL), acceptable
biological catch (ABC) control rules,
ACLs, AMs, ACTs, and actions to
minimize the interaction of fishing gear
with endangered species or marine

mamumals.
* * * * *

(m) Caribbean queen conch. Quotas,
trip limits, bag limits, size limits, closed
seasons or areas, gear restrictions,
fishing year, MSY, OY, TAC, MFMT,
MSST, OFL, ABC control rules, ACLs,

AMs, ACTs, and actions to minimize the
interaction of fishing gear with
endangered species or marine mammals.

6. In § 622.49, the section heading is
revised and paragraph (c) is added to
read as follows:

§622.49 Annual catch limits (ACLs) and
accountability measures (AMs).

(c) Caribbean island management
areas. If landings from a Caribbean
island management area, as specified in
Appendix E to part 622, except for
landings of queen conch (see
§622.33(d)), are estimated by the SRD to
have exceeded the applicable ACL, as
specified in paragraph (c)(1) of this
section for Puerto Rico management
area species or species groups,
paragraph (c)(2) of this section for St.
Croix management area species or
species groups, or paragraph (c)(3) for
St. Thomas/St. John management area
species or species groups, the AA will
file a notification with the Office of the
Federal Register, at or near the
beginning of the following fishing year,
to reduce the length of the fishing
season for the applicable species or
species groups that year by the amount
necessary to ensure landings do not
exceed the applicable ACL. If NMFS
determines the ACL for a particular
species or species group was exceeded
because of enhanced data collection and
monitoring efforts instead of an increase
in total catch of the species or species
group, NMFS will not reduce the length
of the fishing season for the applicable
species or species group the following
fishing year. Landings will be evaluated
relative to the applicable ACL based on
a moving multi-year average of landings,
as described in the FMP. With the
exceptions of Caribbean queen conch in
Puerto Rico and St. Thomas/St. John
management areas, goliath grouper,
Nassau grouper, midnight parrotfish,
blue parrotfish, and rainbow parrotfish,
ACLs are based on the combined
Caribbean EEZ and territorial landings
for each management area. The ACLs
specified in paragraphs (c)(1), (c)(2), and
(c)(3) of this section are given in round
weight. (See § 622.32 for limitations on
taking prohibited and limited harvest
species. The limitations in § 622.32
apply without regard to whether the
species is harvested by a vessel
operating under a valid commercial
fishing license issued by Puerto Rico or
the U.S. Virgin Islands or by a person
subject to the bag limits.)

(1) Puerto Rico—(i) Commercial ACLs.
The following ACLs apply to
commercial landings of Puerto Rico
management area species or species
groups.
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(A) Queen conch—0 1b (0 kg), for the
EEZ only.

(B) Parrotfishes—52,737 1b (23,915
kg).

g(C) Snapper Unit 1—284,685 1b

(129,131 kg).

(D) Snapper Unit 2—145,916 1b
(66,186 kg).

(E) Snapper Unit 3—345,775 1b
(156,841 kg).

(F) Snapper Unit 4—373,295 lb
(169,324 kg).

(G) Groupers—177,513 1b (80,519 kg).

(ii) Recreational ACLs. The following
ACLs apply to recreational landings of
Puerto Rico management area species or
species groups.

(A) Queen conch—0 1b (0 kg), for the
EEZ only.

(B) Parrotfishes—15,263 1b (6,921 kg).
C) Snapper Unit 1—95,526 1b (43,330

b

8
D) Snapper Unit 2—34,810 1b (15,790

e

8
E) Snapper Unit 3—83,158 1b (37,720

e

8
F) Snapper Unit 4—28,509 1b (12,931
kg).
G) Groupers—77,213 1b (35,023 kg).
(2) St. Croix—(i) ACLs. The following
ACLs apply to landings of St. Croix
management area species or species
groups.
(A) Queen conch—50,000 1b (22,680
kg).
(B) Parrotfishes—240,000 1b (108,863
kg).

(
)
(
)
(
)
(
)
(

(C) Snappers—102,946 1b (46,696 kg).
(D) Groupers—30,435 1b (13,805 kg).

(ii) [Reserved]

(3) St. Thomas/St. John—(i) ACLs.
The following ACLs apply to landings of
St. Thomas/St. John management area
species or species groups.

(A) Queen conch—0 1b (0 kg), for the
EEZ only.

(B) Parrotfishes—42,500 1b (19,278
kg).

(C) Snappers—133,775 1b (60,679 kg).
(D) Groupers—51,849 1b (23,518 kg).
(ii) [Reserved]

7. In table 2 of Appendix A,

a. Under Lutjanidae—Snappers, units
1 and 2 are revised;

b. Under Serranidae—Sea basses and
Groupers, units 3 and 4 are revised; and

¢. Under Serranidae—Sea basses and
Groupers, unit 5 is added.

The revisions and additions read as
follows:

Appendix A to Part 622—Species
Tables

* * * * *

Table 2 of Appendix A to Part 622—
Caribbean Reef Fish

Lutjanidae—Snappers

Unit 1
Black snapper, Apsilus dentatus
Blackfin snapper, Lutjanus buccanella
Silk snapper, Lutjanus vivanus
Vermilion snapper, Rhomboplites
aurorubens

Wenchman, Pristipomoides aquilonaris
Unit 2
Cardinal, Pristipomoides macrophthalmus
Queen snapper, Etelis oculatus
* * * * *

Serranidae—Sea basses and Groupers
* * * * *

Unit 3
Coney, Epinephelus fulvus
Graysby, Epinephelus cruentatus
Red hind, Epinephelus guttatus
Rock hind, Epinephelus adscensionis
Unit 4
Black grouper, Mycteroperca bonaci
Red grouper, Epinephelus morio
Tiger grouper, Mycteroperca tigris
Yellowfin grouper, Mycteroperca venenosa
Unit 5
Misty grouper, Epinephelus mystacinus
Yellowedge grouper, Epinephelus
flavolimbatus
* * * * *

8. Appendix E to part 622 is added to
read as follows:

Appendix E to Part 622—Caribbean
Island/Island Group Management
Areas

Table 1 of Appendix E to Part 622—
Coordinates of the Puerto Rico Management
Area.

The Puerto Rico management area is
bounded by rhumb lines connecting, in
order, the following points.

Point

North lat. West long.

A (intersects with the International/EEZ boundary)

B (intersects with the EEZ/Territorial boundary)

From Point B, proceed southerly along the EEZ/Territorial boundary to Point C

C (intersects with the EEZ/Territorial boundary)

From Point F, proceed southwesterly, then northerly, then easterly, and finally southerly along the Inter-
national/EEZ boundary to Point A
A (intersects with the International/EEZ boundary)

19°37°29”
18°25'46.3015”

65°20'57”
65°06"31.866”

18°13'59.0606”
18°01716.9636”
17°30°00.000”

16°02'53.5812”

19°37°29”

65°05’33.058”
64°57'38.817”
65°20’00.1716”
65°20°00.1716”

65°20'57”

Table 2 of Appendix E to Part 622—
Coordinates of the St. Croix Management
Area.

The St. Croix management area is bounded
by rhumb lines connecting, in order, the
following points.

North lat.

West long.

From Point G, proceed easterly, then southerly, then southwesterly along the EEZ/Territorial boundary to
Point F.

18°03'03”

16°02'53.5812”
17°30°00.000”
18°01716.9636”
18°03'03”

64°38'03”

65°20°00.1716”
65°20°00.1716”
64°57'38.817”
64°38'03”
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Table 3 of Appendix E to Part 622—
Coordinates of the St. Thomas/St. John
Management Area.
The St. Thomas/St. John management area
is bounded by rhumb lines connecting, in
order, the following points.
Point North lat. West long.
A (intersects with the International/EEZ DOUNGAIY) ......ccceeiirieiinieieneeteneeeese et 19°3729” 65°20'57”
From Point A, proceed southeasterly along the EEZ/Territorial boundary to Point G
18°03'03” 64°3803”

C (intersects with the EEZ/Territorial DOUNTAIY) ........cccorieiiiiiiiiee e
From Point C, proceed northerly along the EEZ/Territorial boundary to Point B

B (intersects with the EEZ/Territorial boundary)
A (intersects with the International/EEZ boundary)

18°01'16.9636”
18°13'59.0606”

18°25'46.3015”
19°37°29”

64°57'38.817”
65°05'33.058”

65°06"31.866”
65°20'57”

[FR Doc. 2011-27741 Filed 10-26-11; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 21, 2011.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques and other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, DC,
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such

persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: Airplane Pilot Qualifications
and Approval Record, Helicopter Pilot
Qualifications and Approval Record,
Airplane Data Record, and Helicopter
Data Record.

OMB Control Number: 0596—0015.

Summary of Collection: The Forest
Service (FS) is the largest owner and
operator of aircraft in the federal
government outside of the Department
of Defense. In conducting the Forest
Service Land management mission they
use 44 owned aircraft with 315 aircraft
on loan to 18 States for fire suppression
activities. The majority of FS flying is in
support of wildland fire suppression. In
addition to the agency owned aircraft,
the FS contracts with approximately 400
vendors for aviation services used in
resource protection and administrative
projects. Contractor aircraft and pilots
are used to place water and chemical
retardants on fires, provide aerial
delivery of firefighters to fires, perform
reconnaissance, resource surveys,
search for lost personnel, and fire
detection. Contracts for such services
established rigorous qualification
requirements for pilots and specific
condition/equipment/performance
requirements for aircraft. The authority
is granted under the Federal Aviation
Administration Regulations in Title 14
(Aeronautics and Space) of the Code of
Federal Regulations.

Need and Use of the Information: FS
will collect information using FS forms
to document the basis for approval of
contract pilot and aircraft for use in
specific FS aviation missions. The
information collected from contract
pilots in face to face meetings (such as
name, age, pilots license number,
number of hours flown in type of
aircraft, etc.) is based on the length and
type of contract but is usually done on
an reoccurring annual basis. Without
the information supplied on these
forms, FS contracting officers and pilot/
aircraft inspectors cannot determine if
pilots and aircraft meet the detailed
qualification, equipment, and condition
requirements essential to safe, efficient
accomplishment of FS specified flying
missions and which are included in
contract specifications.

Description of Respondents:
Individuals or households; business or
other for-profit; State, Local or Tribal
Government.

Number of Respondents: 2,700.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 1,226.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2011-27766 Filed 10-26-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No.: AMS-DA-11-0087; DA-11-05]
RIN 0581-0110

Request for an Extension to a
Currently Approved Information
Collection for the Regulations
Governing the Inspection and Grading
of Manufactured or Processed Dairy
Products—Recordkeeping (Subpart B)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this document
announces the Agricultural Marketing
Service’s (AMS) intention to request
approval from the Office of Management
and Budget, for an extension of a
revision to the currently approved
information collection for the
Regulations Governing the Inspection
and Grading of Manufactured or
Processed Dairy Products—
Recordkeeping (Subpart B).

DATES: Comments on this document
must be received by December 27, 2011.
ADDRESSES: Interested persons are
invited to submit comments concerning
this information collection document.
Comments should be submitted online
at http://www.regulations.gov or sent to
Evan J. Stachowicz, Dairy
Standardization Branch, Dairy
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
Room 2746—South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250-0230;
Telephone: (202) 720-9385, Fax: (202)
720-2643. All comments should
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reference the document number (AMS-
DA-11-0087; DA-11-08), the date and
page number of this issue of the Federal
Register. All comments received will be
posted without change, including any
personal information provided, online
at http://www.regulations.gov and will
be made available for public inspections
at the above physical address during
normal business hours.

FOR FURTHER INFORMATION CONTACT:
Evan J. Stachowicz, at the above
physical address or by telephone (202)
720-9385, by e-mail at
Evan.Stachowicz@ams.usda.gov.

SUPPLEMENTARY INFORMATION: Title:
Regulations Governing the Inspection
and Grading of Manufactured or
Processed Dairy Products—
Recordkeeping (Subpart B).

OMB Number: 0581-0110.

Expiration Date of Approval: March
31, 2012

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Agricultural Marketing
Act (AMA) of 1946 (7 U.S.C. 1621 et
seq.) directs the Department to develop
programs which will provide for and
facilitate the marketing of agricultural
products. One of these programs is the
USDA voluntary inspection and grading
program for dairy products (7 CFR Part
58) where these dairy products are
graded according to U.S. grade
standards by a USDA grader. The dairy
products under the dairy program may
be identified with the USDA grade
mark. Dairy processors, buyers, retailers,
institutional users, and consumers have
requested that such a program be
developed to assure the uniform quality
of dairy products purchased. In order
for any service program to perform
satisfactorily, there are regulations for
the provider and user. For these reasons,
the dairy inspection and grading
program regulations were developed
and issued under the authority of the
AMA. These regulations are essential to
administering the program and meeting
the needs of the users.

The information collection
requirements in this request are needed
to ensure that dairy products are
produced under sanitary conditions and
buyers are purchasing a quality product.
In order for the Regulations governing
the Inspection and Grading of
Manufactured or Processed Dairy
Products to serve the government,
industry, and the consumer, laboratory
test results must be recorded.

Respondents are not required to
submit information to the agency. The
records are to be evaluated by a USDA
inspector at the time of an inspection.

These records include quality tests of
each producer, plant records of required
tests and analysis, and starter and
cheese make records. As an offsetting
benefit, the records required by USDA
are also records that are routinely used
by the inspected facility for their own
supervisory and quality control
purposes.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 2.85 hours per
response.

Respondents: Dairy products
manufacturing facilities.

Estimated Number of Respondents:
487.

Estimated Number of Responses:
1388.

Estimated Number of Responses per
Respondent: 2.85.

Estimated Total Annual Burden on
Respondents: 3956.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be sent to Evan J.
Stachowicz, 1400 Independence
Avenue, SW., Room 2746—South,
Washington, DC 20250-0230. All
comments received will be available for
public inspection during regular
business hours at the same address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Dated: October 21, 2011.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-27767 Filed 10-26—11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and

Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Protocol for Access to Tissue
Specimen Samples from the National
Marine Mammal Tissue Bank.

OMB Control Number: 0648—0468.

Form Number(s): NA.

Type of Request: Regular submission
(revision and extension of a current
information collection).

Number of Respondents: 50.

Average Hours per Response:
Applications for tissue samples and
research reports, 2 hours; submissions
of tissue samples, 30 minutes.

Burden Hours: 155.

Needs and Uses: In 1989, the National
Marine Mammal Tissue Bank (NMMTB)
was established by the National Marine
Fisheries Service (NMFS) Office of
Protected Resources in collaboration
with the National Institute of Standards
and Technology (NIST), Minerals
Management Service (MMS), and the US
Geological Survey/Biological Resources
Division (USGS/BRD). The NMMTB
provides protocols, techniques, and
physical facilities for the long-term
storage of tissues from marine
mammals. Scientists can request tissues
from this repository for retrospective
analyses to determine environmental
trends of contaminants and other
substances of interest. The NMMTB
collects, processes, and stores tissues
from specific indicator species (e.g.,
Atlantic bottlenose dolphins, Atlantic
white sided dolphins, pilot whales,
harbor porpoises), animals from mass
strandings, animals that have been
obtained incidental to commercial
fisheries, animals taken for subsistence
purposes, biopsies, and animals from
unusual mortality events through two
projects, the Marine Mammal Health
and Stranding Response Program
(MMHSRP) and the Alaska Marine
Mammal Tissue Archival Project
(AMMTAP).

The purposes of this collection of
information are: (1) To enable NOAA to
allow the scientific community the
opportunity to request tissue specimen
samples from the NMMTB and, (2) to
enable the Marine Mammal Health and
Stranding Response Program
(MMHSRP) of NOAA to assemble
information on all specimens submitted
to the Marine Environmental Specimen
Bank (Marine ESB), which includes the
NMMTB.

A program change to this collection
consists of a new web-based form for
application for tissue samples;
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previously, there was only a protocol for
application.

Affected Public: Not-for-profit
institutions.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA_Submission@omb.eop.gov.

Dated: October 21, 2011.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2011-27763 Filed 10-26-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Institute of
Standards and Technology (NIST).

Title: Manufacturing Extension
Partnership (MEP) Client Impact
Survey.

OMB Control Number: 0693—0021.

Form Number(s): None.

Type of Request: Regular submission.

Burden Hours: 2,500.

Number of Respondents: 10,000.

Average Hours per Response: 15
Minutes.

Needs and Uses: The objective of the
NIST Manufacturing Extension
Partnership Program (MEP) is to
enhance productivity, technological
performance, and strengthen the global
competitiveness of small- and medium-
sized U.S.-based manufacturing firms.
Through this client impact survey, the
MEP will collect data necessary for
program accountability; analysis and
research into the effectiveness of the
MEP program; reports to stakeholders;
Government Performance and Results
Act requirements; continuous

improvement efforts; knowledge sharing
across the MEP system; and
identification of best practices.
Collection of this data is needed in
order to comply with the MEP charter,
as mandated by Congress.

The survey will be revised to reflect
NIST’s “Next Generation Strategy.”” This
new strategy focuses on growth and
innovation for manufacturers. The
information will inform management
and stakeholders of the strategy’s
effectiveness.

Affected Public: Business or other for-
profit organizations.

Frequency: Annually.

Respondent’s Obligation: Required to
obtain benefits.

OMB Desk Officer: Jasmeet Seehra,
(202) 395-3123.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to, Jasmeet Seehra, OMB Desk
Officer, FAX Number (202) 395-5167, or
Jasmeet K. Seehra@omb.eop.gov.

Dated: October 21, 2011.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2011-27764 Filed 10-26-11; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 67—2011]

Foreign-Trade Zone 29—Louisville, KY,
Application for Subzone; North
American Stainless (Stainless Steel);
Ghent, KY

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Louisville & Jefferson
County Riverport Authority, grantee of
FTZ 29, requesting special-purpose
subzone status for the stainless steel
mill of North American Stainless (NAS),
located in Ghent, Kentucky. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on October 21, 2011.

The NAS facility (1,800 employees,
1,327 acres, 1.4 million metric ton
melting capacity) is located at 6870 U.S.
Highway 42 East, Ghent, Kentucky. The
facility is used for the manufacturing of
flat and long stainless steel products.
Components and materials sourced from
abroad (representing up to 30% of the
value of the finished product) include:
fluorospar, molybdenum oxide,
ferromanganese, ferrosilicon,
ferrosilicon manganese, charge chrome,
ferrochrome, ferrochrome silicon,
ferronickel, ferromolybdenum,
ferroniobium, ferroboron, stainless steel
scrap, semifinished iron or non-alloy
steel products, semifinished stainless
steel products, copper spent anodes,
nickel, unwrought nickel alloys,
aluminum, zinc, zinc alloys, manganese
metal, titanium waste and scrap,
unwrought molybdenum and
unwrought titanium (duty rate ranges
from duty-free to 15%). NAS has
indicated that they will accept a
restriction requiring all foreign status
ferrosilicon, molybdenum and titanium
(HTSUS 7202.21, 8102.94, 8108.20 and
8108.90) to be admitted to the proposed
subzone in privileged foreign (PF) status
(19 CFR 146.41).

FTZ procedures could exempt NAS
from customs duty payments on the
foreign components used in export
production. The company anticipates
that some 20-30 percent of the plant’s
shipments will be exported. On its
domestic sales, NAS would be able to
choose the duty rates during customs
entry procedures that apply to finished
and semifinished stainless steel
products (duty-free) for the foreign
inputs noted above. FTZ designation
would further allow NAS to realize
logistical benefits through the use of
weekly customs entry procedures.
Customs duties also could possibly be
deferred or reduced on foreign status
production equipment. The request
indicates that the savings from FTZ
procedures would help improve the
plant’s international competitiveness.

In accordance with the Board’s
regulations, Elizabeth Whiteman of the
FTZ Staff is designated examiner to
evaluate and analyze the facts and
information presented in the application
and case record and to report findings
and recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is December 27, 2011.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
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subsequent 15-day period to January 10,
2012.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue NW., Washington,
DC 20230-0002, and in the “Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz.

For further information, contact
Elizabeth Whiteman at
Elizabeth.Whiteman@trade.gov or (202)
482-0473.

Dated: October 21, 2011.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2011-27856 Filed 10—-26-11; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Docket 66—-2011]

Foreign-Trade Zone 37—Orange
County, NY, Application for Subzone,
ITT Water Technology, Inc. (Centrifugal
and Submersible Pumps), Auburn, NY

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the County of Orange, New
York, grantee of FTZ 37, requesting
special purpose subzone status for the
centrifugal and submersible pump
manufacturing and warehousing
facilities of ITT Water Technology, Inc.
(ITTWT), located in Auburn, New York.
The application was submitted pursuant
to the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on October 21, 2011.

The ITTWT facilities (224 employees)
consist of two sites: Site 1—
manufacturing plant (24.5 acres) located
at One Goulds Drive, Auburn, New
York; and, Site 2—warehouse (2.5 acres)
located at 38 York Street, Auburn. The
facilities are used to manufacture and
distribute centrifugal and submersible
pumps and related controllers (up to
one million units of each per year) used
in commercial, residential, and waste
water applications. Components and
materials sourced from abroad
(representing 39% of the value of the
finished pumps) include: electric
motors, pump parts, mechanical seals,
plastic o-rings, rubber o-rings, shafts,
flanges, motor and shaft couplings, and

fasteners (duty rates range from free to
8.5 percent).

FTZ procedures could exempt ITTWT
from customs duty payments on the
foreign components used in export
production. The company anticipates
that some 10 percent of the facilities’
shipments will be exported. On its
domestic sales, ITTWT would be able to
choose the duty rates during customs
entry procedures that apply to finished
centrifugal and submersible pumps
(duty free) and controllers (1.5%) for the
foreign inputs noted above. FTZ
designation would further allow ITTWT
to realize logistical benefits through the
use of weekly customs entry procedures.
Customs duties also could possibly be
deferred or reduced on foreign status
production equipment. The request
indicates that the savings from FTZ
procedures would help improve the
facilities’ international competitiveness.

In accordance with the Board’s
regulations, Pierre Duy of the FTZ Staff
is designated examiner to evaluate and
analyze the facts and information
presented in the application and case
record and to report findings and
recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is December 27, 2011.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
subsequent 15-day period to January 10,
2012.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue NW., Washington,
DC 20230-0002, and in the ‘“Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz.

For further information, contact Pierre
Duy at Pierre.Duy@trade.gov or (202)
482—1378.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2011-27854 Filed 10-26—11; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

President’s Export Council
Subcommittee on Export
Administration; Notice of Open
Meeting

The President’s Export Council
Subcommittee on Export
Administration (PECSEA) will meet on
November 14, 2011, 10 a.m., at the U.S.
Department of Commerce, Herbert C.
Hoover Building, Room 3884, 14th
Street between Pennsylvania and
Constitution Avenues, NW.,
Washington, DC. The PECSEA provides
advice on matters pertinent to those
portions of the Export Administration
Act, as amended, that deal with United
States policies of encouraging trade with
all countries with which the United
States has diplomatic or trading
relations and of controlling trade for
national security and foreign policy
reasons.

Agenda:

1. Opening remarks by the Chairman
and Vice Chairman.

2. Opening remarks by the Bureau of
Industry and Security.

3. Presentation of papers or comments
by the public.

4. Review of Deliverables for the PEC.

5. Discussion of 2012 Workplan.

6. Subcommittee Breakout Sessions.
The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the

conference, submit inquiries to Ms.
Yvette Springer at
Yvette.Springer@bis.doc.gov, no later
than, November 7, 2011.

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent time permits, members of the
public may present oral statements to
the PECSEA. Written statements may be
submitted at any time before or after the
meeting. However, to facilitate
distribution of public presentation
materials to PECSEA members, the
PECSEA suggests that public
presentation materials or comments be
forwarded before the meeting to Ms.
Yvette Springer at
Yvette.Springer@bis.doc.gov.

For more information, contact Yvette
Springer on 202-482-2813.

Dated: October 20, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2011-27821 Filed 10-26-11; 8:45 am]
BILLING CODE 3510-JT-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-928]

Uncovered Innerspring Units From the
People’s Republic of China: Extension
of Time Limit for the Preliminary
Results of the Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 27, 2011.

FOR FURTHER INFORMATION CONTACT:
Susan Pulongbarit, AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482—4031.

SUPPLEMENTARY INFORMATION:

Background

On March 31, 2011, the Department of
Commerce (‘“‘Department’’) published in
the Federal Register a notice of
initiation of an administrative review of
uncovered innerspring units from the
People’s Republic of China (“PRC”),
covering the period February 1, 2010,
through January 31, 2011. See Initiation
of Antidumping Duty Administrative
Reviews, Requests for Revocation in
Part, and Deferral of Administrative
Review, 76 FR 17825 (March 31, 2011).
The preliminary results of the review for
uncovered innerspring units from the
PRC are currently due no later than
October 31, 2011.

Statutory Time Limits

In antidumping duty administrative
reviews, section 751(a)(3)(A) of the
Tariff Act of 1930, as amended (‘“‘the
Act”), requires the Department to make
a preliminary determination within 245
days after the last day of the anniversary
month of an order for which a review
is requested and a final determination
within 120 days after the date on which
the preliminary results are published.
However, if it is not practicable to
complete the review within these time
periods, section 751(a)(3)(A) of the Act
allows the Department to extend the
time limit for the preliminary
determination to a maximum of 365
days after the last day of the anniversary
month.

Extension of Time Limit for Preliminary
Results of Review

We determine that it is not practicable
to complete the preliminary results of

this administrative review within the
original time limit because the
Department requires additional time to
evaluate the no-shipment claim and
non-responsive company issues.
Therefore, the Department is
extending the time limit for completion
of the preliminary results of the
administrative review by 30 days. The
preliminary results will now be due no
later than November 30, 2011, the first
business day following 30 days from the
current deadline. The final results
continue to be due 120 days after the
publication of the preliminary results.
We are issuing and publishing this
notice in accordance with sections
751(a)(3)(A) and 777(i)(1) of the Act.

Dated: October 21, 2011.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2011-27855 Filed 10-26-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms From
the People’s Republic of China:
Extension of Time Limit for Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 27, 2011.

FOR FURTHER INFORMATION CONTACT:
Michael J. Heaney or Robert James, AD/
CVD Operations Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—4475 or (202) 482—
0649, respectively.

SUPPLEMENTARY INFORMATION:
Background

On March 31, 2011, the Department of
Commerce (the Department) published
in the Federal Register the initiation of
administrative review of the
antidumping duty order on certain
preserved mushrooms from the People’s
Republic of China, covering the period
of February 1, 2010, through January 31,
2011. See Initiation of Antidumping
Administrative Reviews, Request for
Revocation in Part, and Deferral of

Administrative Review, 76 FR 17825
(March 31, 2011). The current deadline
for the preliminary results of this review
is October 31, 2011.

Extension of Time Limits for
Preliminary Results of Review

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
that the Department complete the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an order for
which a review is requested. However,
if it is not practicable to complete the
review within this time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time limit for
the preliminary results to a maximum of
365 days after the last day of the
anniversary month of an order for which
a review is requested.

The Department finds that it is not
practicable to complete the preliminary
results of this review within the original
time frame because comments from
interested parties have necessitated the
solicitation and subsequent analysis of
additional information from both
respondents: Blue Field (Sichuan) Food
Industrial Co., Ltd and Dujiangyan
Xingda Foodstuff Co., Ltd. This
additional information covers a wide
range of issues including the proper
method for valuing numerous
production inputs. The Department
requires additional time to gather and
analyze the additional information
necessary to complete this review. Thus,
the Department finds it is not
practicable to complete this review
within the original time limit (i.e., by
October 31, 2011).

Accordingly, the Department is
extending the time limit for completion
of the preliminary results of this
administrative review by 120 days (i.e.,
until February 28, 2012), in accordance
with section 751(a)(3)(A) of the Act. We
intend to issue the final results no later
than 120 days after publication of the
preliminary results notice.

This extension is issued and
published in accordance with sections
751(a)(3)(A) and 777(i) of the Act.

Dated: October 20, 2011.

Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.
[FR Doc. 2011-27747 Filed 10~26—11; 8:45 am]

BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-421-811]

Purified Carboxymethyicellulose From
the Netherlands: Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On June 22, 2011, the
Department of Commerce (the
Department) published in the Federal
Register its preliminary results in the
antidumping duty administrative review
of purified carboxymethylcellulose
(CMC) from the Netherlands, covering
the period July 1, 2009, through June 30,
2010. See Purified
Carboxymethylcellulose from the
Netherlands; Preliminary Results of
Antidumping Duty Administrative
Review, 76 FR 36519 (June 22, 2011)
(Preliminary Results). The merchandise
covered by the order is purified CMC, as
described in the “Scope of the Order”
section of this notice. The Department
gave interested parties an opportunity to
comment on the Preliminary Results.
We received comments from an
interested party on July 5, 2011, and, in
light of these comments, have made
changes to our margin calculations.
Thus, the final results differ from those
published in the Department’s
Preliminary Results. The final weighted-
average dumping margin for the
reviewed firm is listed below in the
section entitled ‘“Final Results of the
Review.”

DATES: Effective Date: October 27, 2011.
FOR FURTHER INFORMATION CONTACT:
Dena Crossland, David Cordell, or
Angelica Mendoza, AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482-3362, (202) 482—
0408, or (202) 482—3019, respectively.
SUPPLEMENTARY INFORMATION:

Background

On June 22, 2011, the Department
published the preliminary results of the
administrative review of the
antidumping duty order on purified
CMC from the Netherlands. See
Preliminary Results. The respondent
under review is Akzo Nobel Functional
Chemicals B.V. (ANFC). The petitioner
in this proceeding is Aqualon Company,
a unit of Hercules Inc. We invited
interested parties to comment on the

Preliminary Results following the
publication of the preliminary results.
See Preliminary Results at 36524.

On July 5, 2011, petitioner submitted
a letter in lieu of a case brief. ANFC did
not file any comments on the
Preliminary Results and no party
requested a hearing concerning the
review.

Scope of the Order

The merchandise covered by the order
is all purified CMC, sometimes also
referred to as purified sodium CMC,
polyanionic cellulose, or cellulose gum,
which is a white to off-white, non-toxic,
odorless, biodegradable powder,
comprising sodium CMC that has been
refined and purified to a minimum
assay of 90 percent. Purified CMC does
not include unpurified or crude CMC,
CMC Fluidized Polymer Suspensions,
and CMC that is cross-linked through
heat treatment. Purified CMC is CMC
that has undergone one or more
purification operations which, at a
minimum, reduce the remaining salt
and other by-product portion of the
product to less than ten percent. The
merchandise subject to the order is
currently classified in the Harmonized
Tariff Schedule of the United States at
subheading 3912.31.00. This tariff
classification is provided for
convenience and Customs purposes;
however, the written description of the
scope of the order is dispositive.

Period of Review

The period of review (POR) is July 1,
2009, through June 30, 2010.

Analysis of Comments Received

All issues raised in petitioner’s letter
in lieu of a case brief are addressed in
the “Issues and Decision Memorandum
for the Final Results of the 2009/2010
Antidumping Duty Administrative
Review of Purified
Carboxymethylcellulose from the
Netherlands,” from Christian Marsh,
Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations, to Ronald K. Lorentzen,
Deputy Assistant Secretary for Import
Administration, dated October 20, 2011
(Issues and Decision Memorandum),
which is hereby adopted by this notice.
A list of the issues raised is attached to
this notice as Appendix I. The Issues
and Decision Memorandum is a public
document and is on file electronically
via Import Administration’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(IA ACCESS). Access to IA ACCESS is
available in the Central Records Unit
(CRU), room 7046 of the main
Department of Commerce building. In

addition, a complete version of the
Issues and Decision Memorandum can
be accessed directly on the Internet at
http://www.trade.gov/ia/. The signed
Issues and Decision Memorandum and
the electronic versions of the Issues and
Decision Memorandum are identical in
content.

Changes Since the Preliminary Results

Based on our analysis of the
comments received from petitioner, we
have made the following changes in
calculating ANFC’s dumping margin for
the final results: (1) We corrected the
margin program with respect to ANFC’s
U.S. packing expenses by converting the
Euro-denominated expenses into U.S.
dollars; and (2) we revised ANFC’s cost
of manufacturing by using the latest
major input information supplied by
respondent. See Issues and Decision
Memorandum at Comments 2 and 3. For
further details on how the changes were
applied in the margin calculation, see
Memorandum to the File, from David
Cordell and Dena Crossland,
International Trade Analysts, through
Angelica Mendoza, Program Manager,
entitled “Analysis of Data Submitted by
Akzo Nobel Functional Chemicals B.V.
(ANFC) in the Final Results of the 2009—
2010 Administrative Review of the
Antidumping Duty Order on Purified
Carboxymethylcellulose (CMC) from the
Netherlands,” dated October 20, 2011;
see also Memorandum to Neal M.
Halper from Christopher J. Zimpo,
“Regarding the Antidumping Duty
Administrative Review of Purified
Carboxymethylcellulose (“CMC”’) from
the Netherlands, Cost of Production and
Constructed Value Calculation
Adjustments for the Final Results—
Akzo Nobel Functional Chemicals
B.V.,” dated October 20, 2011.

Final Results of the Review

We determine the following
percentage weighted-average margin to
exist for the period July 1, 2009, through
June 30, 2010:

Weighted-aver-
Manufacturer/exporter age margin
(percentage)
Akzo Nobel Functional
Chemicals B.V. ............. 3.57
Assessment

The Department shall determine, and
U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries. In accordance
with 19 CFR 351.212(b)(1), the
Department normally calculates an
assessment rate for each importer of the
subject merchandise covered by the
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review. In this review, we have
calculated, whenever possible, an
importer-specific assessment rate or
value for merchandise subject to this
review as described below.

As noted in the Preliminary Results,
all of ANFC’s U.S. sales of CMC were
constructed-export-price sales (e.g.,
sales through ANFC’s U.S. affiliate to
the unaffiliated purchaser in the United
States). Accordingly, we divided the
total dumping margins for the reviewed
sales by the total entered value of those
reviewed sales for each importer. We
will direct CBP to assess the resulting
percentage margin against the entered
customs values for the subject
merchandise on each importer’s
respective POR entries. See 19 CFR
351.212(b).

The calculated ad valorem rates will
be assessed uniformly on all entries
made by the respective importers during
the POR. Where the assessment rate is
above de minimis, we will instruct CBP
to assess duties on all entries of subject
merchandise by that importer.

The Department clarified its
“automatic assessment”’ regulation on
May 6, 2003. This clarification will
apply to entries of subject merchandise
during the POR produced by reviewed
companies for which these companies
did not know their merchandise was
destined for the United States. In such
instances, we will instruct CBP to
liquidate unreviewed entries at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction. For a full discussion of
this clarification, see Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).

The Department intends to issue
assessment instructions directly to CBP
15 days after publication of these final
results of review.

Cash Deposit Requirements

The following cash-deposit
requirements will be effective upon
publication of this notice of final results
of administrative review for all
shipments of purified CMC from the
Netherlands entered, or withdrawn from
warehouse, for consumption on or after
the date of publication, as provided by
section 751(a)(2)(C) of the Act: (1) The
cash-deposit rate for ANFC will be the
rate established in the final results of
this review; (2) for previously reviewed
or investigated companies not covered
in this review, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this or any previous review or in the
less-than-fair-value (LTFV) investigation

but the manufacturer is, the cash-
deposit rate will be the rate established
for the most recent period for the
manufacturer of the merchandise; and
(4) if neither the exporter nor the
manufacturer is a firm covered in this or
any previous review or the
investigation, the cash-deposit rate will
continue to be the all-others rate of
14.57 percent, which is the all-others
rate established by the Department in
the LTFV investigation. See Notice of
Antidumping Duty Orders: Purified
Carboxymethylcellulose from Finland,
Mexico, the Netherlands and Sweden,
70 FR 39734 (July 11, 2005). These cash-
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Notification Regarding Administrative
Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective orders (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely,
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation that is subject to
sanction.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: October 20, 2011.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

Appendix I

Comments in the Issues and Decision
Memorandum:

Comment 1: Calculation of the
General and Administrative
Expense Ratio

Comment 2: Calculation of Major
Input Adjustment

Comment 3: U.S. Packing Expense

Clerical Error
[FR Doc. 2011-27870 Filed 10-26—11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-850]

Certain Large Diameter Carbon and
Alloy Seamless Standard, Line, and
Pressure Pipe (Over 472 Inches) From
Japan: Final Results of the
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On July 7, 2011, the U.S.
Department of Commerce (“the
Department”’) published its preliminary
results of the administrative review of
the antidumping duty order on certain
large diameter carbon and alloy
seamless standard, line, and pressure
pipe (over 4 2 inches) from Japan. The
review covers four manufacturers/
exporters: JFE Steel Corporation (“JFE”);
Nippon Steel Corporation (“Nippon™’);
NKK Tubes (“NKK”’); and Sumitomo
Metal Industries, Ltd. (“SMI”’). The
period of review (“POR”) is June 1,
2009, through May 31, 2010. We
received no comments on our
preliminary results. Therefore, the final
results do not differ from the
preliminary results. We have reached a
final determination of no shipments by
the respondents in this administrative
review. We will instruct U.S. Customs
and Border Protection (““CBP”’) to assess
antidumping duties on all appropriate
entries.

DATES: Effective Date: October 27, 2011.
FOR FURTHER INFORMATION CONTACT:
Joshua Morris, AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-1779.

SUPPLEMENTARY INFORMATION:

Background

On July 7, 2011, the Department
published the preliminary results of the
administrative review of the
antidumping duty order on carbon and
alloy seamless standard, line, and
pressure pipe (over 4%2 inches) from
Japan for the period June 1, 2009,
through May 31, 2010. See Certain Large
Diameter Carbon and Alloy Seamless
Standard, Line, and Pressure Pipe (Over
4 Y2 Inches) From Japan: Final Results
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of the Antidumping Duty Administrative natural gas and other liquids and gasses

Review, 76 FR 39852 (July 7, 2011)
(““preliminary results’’). We invited
interested parties to comment on our
preliminary results. We received no
comments.

Scope of the Order

The products covered by the order are
large diameter seamless carbon and
alloy (other than stainless) steel
standard, line, and pressure pipes
produced, or equivalent, to the
American Society for Testing and
Materials (“ASTM”’) A-53, ASTM A—
106, ASTM A-333, ASTM A-334,
ASTM A-589, ASTM A-795, and the
American Petroleum Institute (‘“API”)
5L specifications and meeting the
physical parameters described below,
regardless of application. The scope of
the order also includes all other
products used in standard, line, or
pressure pipe applications and meeting
the physical parameters described
below, regardless of specification, with
the exception of the exclusions
discussed below. Specifically included
within the scope of the order are
seamless pipes greater than 4.5 inches
(114.3 mm) up to and including 16
inches (406.4 mm) in outside diameter,
regardless of wall-thickness,
manufacturing process (hot finished or
cold-drawn), end finish (plain end,
beveled end, upset end, threaded, or
threaded and coupled), or surface finish.

The seamless pipes subject to the
order are currently classifiable under
the subheadings 7304.10.10.30,
7304.10.10.45, 7304.10.10.60,
7304.10.50.50, 7304.19.10.30,
7304.19.10.45, 7304.19.10.60,
7304.19.50.50, 7304.31.60.10,
7304.31.60.50, 7304.39.00.04,
7304.39.00.06, 7304.39.00.08,
7304.39.00.36, 7304.39.00.40,
7304.39.00.44, 7304.39.00.48,
7304.39.00.52, 7304.39.00.56,
7304.39.00.62, 7304.39.00.68,
7304.39.00.72, 7304.51.50.15,
7304.51.50.45, 7304.51.50.60,
7304.59.20.30, 7304.59.20.55,
7304.59.20.60, 7304.59.20.70,
7304.59.60.00, 7304.59.80.30,
7304.59.80.35, 7304.59.80.40,
7304.59.80.45, 7304.59.80.50,
7304.59.80.55, 7304.59.80.60,
7304.59.80.65, and 7304.59.80.70 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”).

Specifications, Characteristics, and
Uses: Large diameter seamless pipe is
used primarily for line applications
such as oil, gas, or water pipeline, or
utility distribution systems. Seamless
pressure pipes are intended for the
conveyance of water, steam,
petrochemicals, chemicals, oil products,

in industrial piping systems. They may
carry these substances at elevated
pressures and temperatures and may be
subject to the application of external
heat. Seamless carbon steel pressure
pipe meeting the ASTM A-106 standard
may be used in temperatures of up to
1000 degrees Fahrenheit, at various
American Society of Mechanical
Engineers (“ASME”) code stress levels.
Alloy pipes made to ASTM A-335
standard must be used if temperatures
and stress levels exceed those allowed
for ASTM A—106. Seamless pressure
pipes sold in the United States are
commonly produced to the ASTM A—
106 standard.

Seamless standard pipes are most
commonly produced to the ASTM A-53
specification and generally are not
intended for high temperature service.
They are intended for the low
temperature and pressure conveyance of
water, steam, natural gas, air and other
liquids and gasses in plumbing and
heating systems, air conditioning units,
automatic sprinkler systems, and other
related uses. Standard pipes (depending
on type and code) may carry liquids at
elevated temperatures but must not
exceed relevant ASME code
requirements. If exceptionally low
temperature uses or conditions are
anticipated, standard pipe may be
manufactured to ASTM A-333 or ASTM
A-334 specifications.

Seamless line pipes are intended for
the conveyance of oil and natural gas or
other fluids in pipe lines. Seamless line
pipes are produced to the API 5L
specification.

Seamless water well pipe (ASTM A—
589) and seamless galvanized pipe for
fire protection uses (ASTM A-795) are
used for the conveyance of water.

Seamless pipes are commonly
produced and certified to meet ASTM
A-106, ASTM A-53, API 5L-B, and API
5L—X42 specifications. To avoid
maintaining separate production runs
and separate inventories, manufacturers
typically triple or quadruple certify the
pipes by meeting the metallurgical
requirements and performing the
required tests pursuant to the respective
specifications. Since distributors sell the
vast majority of this product, they can
thereby maintain a single inventory to
service all customers.

The primary application of ASTM A—
106 pressure pipes and triple or
quadruple certified pipes in large
diameters is for use as oil and gas
distribution lines for commercial
applications. A more minor application
for large diameter seamless pipes is for
use in pressure piping systems by
refineries, petrochemical plants, and

chemical plants, as well as in power
generation plants and in some oil field
uses (on shore and off shore) such as for
separator lines, gathering lines and
metering runs. These applications
constitute the majority of the market for
the subject seamless pipes. However,
ASTM A-106 pipes may be used in
some boiler applications.

The scope of the order includes all
seamless pipe meeting the physical
parameters described above and
produced to one of the specifications
listed above, regardless of application,
with the exception of the exclusions
discussed below, whether or not also
certified to a non-covered specification.
Standard, line, and pressure
applications and the above-listed
specifications are defining
characteristics of the scope of the order.
Therefore, seamless pipes meeting the
physical description above, but not
produced to the ASTM A-53, ASTM A—
106, ASTM A-333, ASTM A-334,
ASTM A-589, ASTM A-795, and API
5L specifications shall be covered if
used in a standard, line, or pressure
application, with the exception of the
specific exclusions discussed below.

For example, there are certain other
ASTM specifications of pipe which,
because of overlapping characteristics,
could potentially be used in ASTM A—
106 applications. These specifications
generally include ASTM A-161, ASTM
A-192, ASTM A-210, ASTM A-252,
ASTM A-501, ASTM A-523, ASTM A-
524, and ASTM A-618. When such
pipes are used in a standard, line, or
pressure pipe application, such
products are covered by the scope of the
order.

Specifically excluded from the scope
of the order are: A. Boiler tubing and
mechanical tubing, if such products are
not produced to ASTM A-53, ASTM A-
106, ASTM A-333, ASTM A-334,
ASTM A-589, ASTM A-795, and API
5L specifications and are not used in
standard, line, or pressur